HEALTH - RULES: Rules of Division of Health concerning sewage
systems are valid,
SEWAGE:
Injunction 1s a proper remedy to prevent a
municipality from creating a public nuisance.

March 10, 1949 ;

Hon. Wm. Lee Dodd
Prosecuting Attorney
Ripley County
Doniphan, Missouri

Dear Sir:

This will acknowledge recelpt of your request for an
opinion of this offlice, which we restate as follows:

1. Must a city obtaln approval from the
State Department of Health before 1t can
extend 1ts sewer system?

2. May an injunction be obtained to pre-
vent an extension of a sewage system so as
to create a public nulsance?

It is our understanding, from discussions with the officilals
in the Environmental Sanitation Department of the Division of
Health of the State of Missourl, that the Division refuses to
approve the plans for the extension of the sewer system of the
city of Doniphan because there is no provision for sewage treat-
ment before it is allowed to enter the Current River. It is the
position of these health officlials that the increased amount
of sewage which will thus be disposed will so pollute the
Current River that the health and safety of persons below
the sewage outlet will be endangered.

The General Assembly provided, in Senate Bill No. 349 of
the 63rd General Assembly, for a Department of Public Health
and Welfare and within that department a Division of Health.
Section 14 of Senate Bill No. 349, Laws of Missouri, 1945,
page 949, provides as follows:
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"Iy shall be the genersl duby and responsi-
mxmmnmmm-

the health of the people 1ln the state
mmmamm. It shall make &

study of the causes and prevention of dis-.
eases, It shall designate those diseases
which are infectious, contagious, communie
cable or dangerous in thelr nature and shall
make and enforce adequate orders and findings
to prevent the spread of such diseases and to
- determine the prevalence of such diseases
within the state, # # #" (Underscoring ours,)

Section 13 of Senate Bill No, 349, supra, provides that
all powers and duties heretofore under administration and
control of the State Board of Health shall be assigned to the
Division of Health,

The State DBoarc of Health was created by an act of the
Legislature in 1883, At that time the powers and dutles of
the Board were set out in Section 3 of the act creating the
Foard, and were as follows!

"It shall be the duty of the state beard
of health to saleguard the health of the
people in the state, counties, citles,
villages and towns., It shall make a study
of the causes and prevention of diseases
and shall have full power and authority to
make such rules and regulations as will
prevent the entrance of infectious, con-
tagious, communicable or dangerous dis=
eases into the state, It may send repre-
sentatives to public health conferences
when deemed advisable, and the expenses

of such representatives shall be pald by
the state as provided in this chapter for
exponses of the members of the state board
of health,"

This statute has come dovn thraﬁhh the revisions in the
same form as when originally enaeted and is now Section 9735,
R, 5, Mo. 1939,

Present Section 9748, R, 8. Mé. 1939, originnlly enacted
in 1883, provides as follows:
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"A1l rules and regulations authorized and -
made by the state board of health in ac-
cordance with this chapter shall supersede
as to those matters to which this article
relates, all local ordinances, rules and
regulations and shall be observed through-
out the state and enforced by all local and
state health authorities, UNothing herein
shall limit the right of local authorities
to make such further ordinances, rules and
regulations not inconsistent with the rules
and regulations prescribed by the state
board of health which may be necessary for
the particular locality under the jurisdiec-
tion of such local authoritles.”

Present Section 9750, R, 8, Mo, 1939, originally enacted
in 1883, providest :

"Any person or persons violating, refusing
or neglectinz to obey the provisions of
this article or any of the rules and regu=-
lations or procedures made by the state
board of health in accordance with this
article, * # # ghall be gullty of a mise
demeanor,”

In 1919, present Section 9736, R, 3, Mo. 1939 was en-
acted, which reads as follows!:

"The board shall designate those diseases
which are infectious, contagious, com-
municable or dangerous in their nature and
shall make and enforce adequate rules,
regulations and procedures to prevent the
spread of those diseases and to determine
tzoiprgvnlonoe of sald diseases within the
state,

It 1s a rule of statutory construction that all statutes
applicable to the subject involved must he read and construed
together and effect must be given to each, Little River
Drainage Dist, v, Lassater, 29 8, W, (2d4) 716, 325 Mo, 493;
State v. Naylor, 40 S, W, (2d) 1079, 328 Mo, 535.

In 1928 the State Board of Health adopted certaln regue- ;
lations which were compiled in book form in the Missouri Publie
Health Manual, Book 5, Part V of Book 5 of the Sanitary Code
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contained regulations governing the 1nstallation, extension
and operation of public sewage systems, Rogulntionn covering
sevage systemes were flled with the Secretary of State in ac-
cordance with the requirements of the Constitution of Missouri,
1946, and are substantially the same as the regulatione pro-
mulgated by the BState Boerd of Health in 1928, The only
change was the substitution of the term "Division of Health"
for the term "State Board of Health," Prior to thie filing
the Division of Health filed with the Secretary of State a
designation of dlseases which are infectious, contagilous, .
communicable or dangerous in their nature,

Thue, 1t 1s seen from the history of the Health Depart-
ment of the State of Missouri that the power to make rules
and regulations in matters concerning the public health and
welfare of the people of the State is one of long standing.
Likewise, 1t ie obvious thst rules and regulations pertaining
to sewage dieposal have long exieted, In all but a few in-
stances municipalities have co-operated with the Health
Department in matters pertaining to water supply and sewage
dieposal, At this time 1t might not be amiss to point out
that the Division of Heslth i1e co-operating with other or-
ganizations in & study of the problem of estream pollution,
and the Governor of Miessouri, in hie message to the Jjoint
sesslon of the 685th Canersal ilsonbly on January 5, 1949,
recommended that laws be passed in furtherance of a program
leading to the prevention of pollution of streams in the
state,

Many casee involving the powers of health boards have
arisen in other jurisdlictions, The case of State v, Clty
of Juneau, 300 N, W, 187, was an action by the State of
Wisconsin seeking & mandatory injunction to command the city
of Juneau to comply with the orders of the State Board of
Health and the State Committee on ¥Water Pollution and asgking
that the city of Juneau be enjoined from dilescharging in-
adequately treated sewage into the drainage ditch, In its
opinion the court esald, l.o0. 190, 191:

"# % % It 1= principally because muniei-
1ities are indifferent to the increasing
emands made upon them by our advancing
civilization in the field of education,
transportation and health that locel bodies
have been so laritly divested of power and
been made subject to legislative regulation
and supervision by state authority, The
case which we are considering is a glaring
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instance of the disregard of publie welfare
in the interest of objecting taxpayers,

* i * L 3% i & #* *

"We find no basis for the contentions made
by the appellant c¢lty that the State DPoard
of lHealth and the State Committee on Water
Pollution have acted beyond and without the

- powers conferred upon them by ch, 144,
Under the statute the Board may order,
where it appears that a munleipality is
cooperating, that the munieipality may :
prescribe its own plan for abating the evil
complained of (see., 144,53 (4), but where,
as here, there l1ls entire lack of coopera=
tion and active opposition, under the
statute the Board is clearly empowered to
presceribe definitely what shall be done,
The legislature apparently assumed that
when the fact that conditions deleterious
to the health of the public were called
to the attention of the local authorities,
they voluntarily would proceed to remedy
them.," (Underscoring ours,)

One of the leading cases wherein the powers of the “State
Board of Health has been considered is Mlles City v, Board of
Health of State of Montana, 102 Pac, 696, In this cese Miles
City was freptrlng to extend its main sewer, The Board of
Health held a hearing and determined that an extension o the
outlet of the sewer system would produce an unsanitary condi=
tion and be dangerous to the health of persons residing below
said Mlles City. The Board further ordered and directed that
the city, as early as practicable, dispose of the sewaze of
sald clty in some sanitary manner acceptable to the said Board
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of Health, Tre city contended that 1t had acquired by pre-
seription the right to dlscharge 1ts sewage Iinto the
Yellowstone River, In considering this matter, the court
said, 1l,c, 698¢

" # # # Furthermore, the right which the
state 1s attempting to assert through the
agency of the Jtate Board of Health is a
E?blio right « a right to protect the

ealth of the people of the state - and

as againat suc)li publie right, prescription
does not run, Commonweal th v, Moorehead,
118 Pa, 344, 12 Atl, 442, 4 An, 5t, Rep,
5903 22 Am, & Eng, Ency, Law (24 7d,)
1109, There 1luznt another reason why the
clty cannot acquire such a right by pree-
scription as that against 1¢ the atate may
not invoke its police power, It is now
generally conceded that the police power is
such a power, inherent in the state for the
protection of thndfubliu that the state
may not waive or divest itaolr of the power
to exercise it, In re 0'Prien, 29 Mont.
630, 75 Pac, 1963 8 Current Law, 363
Portland v, Cook, 48 Or, 550, B7 Pac, 772,
O L. Ry A, (N, 8,) 7333 1 Abbott on Muniei-
pal Corporations, 200, It would seem to
follow, then, as a matter of course, that
notwl that ng the length of time the

clty has enjoyed the privilege of dise
charging 1ts sewage into the river, the
state may, in the Interest of the publie
health and safety, regulate such use, or,
if necessary, prevent the continuance of
its Indeed, 1f the state had consented

to the use of the Yellowstone river by Miles
City for the purpose of discharging 1ts
sewage therein, such consent would not have
amounted to more than a license, which the
state might revoke whenever pubiio interests
require it, Portland v, Cook, above,"

The elty further contended that the state dld not produce
any evidence in support of its order, The court, in holding
that the city had the burden of showing that the order was not
Justified, said, le, 6982
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"% % # This it might have done by showing
(a) that the sewage does not contaln any
human excrement, and that without suech exe
crement it 1 not of sueh character and
quantity as to pollute the waters of
Yellowstone river; or (b) that the sewage
had been rendered harmless by being sube
Jected to some practical method of sewage
purification satisfactory to the State
Doard of Tealth, or which ought to have
: been satisfactory to sueh hoard, #* = "
- In the case of Town of leredith v, State Joard of Health,
48 Atl, (2d4) 489, the town of Meredlith sought to restraln
defendant Board of Health from enforeinp certaln regulations
and orders requiring the plaintiff to install a sultable
aystem of sewereze, The State Board of Health was organized
under a stdtute which provided: :

"15, Duties, They shall take cognizance
of the interests of health and life smong
the people; shall make sanitary investi-
gations and inquiries concerning the causes
of epidemlics end other dlseases, the
sources of mortality and the effects of
localities, smployments, conditions and
circumstances on the public health; shall
advise and essist town health officers in
maklng investigzations into sanitary mate
‘ters in thelr townsj and shall take measw
ures to diffuse among the people such ine
formation on the subjects above nemed as
mey be useful,!

¥ W L 3 3% ¥#* 3= 3t ®

"1The state board of health sghall have
authority: ; :

"1III, To make such rules and regulations
es 1t may deem necessary for the adminis-

tration of the provisions of the preceding
paragraphs,'”

In the oral argument it was inasisted that the State Board
was nowhere glven speeifle authority to deel with the subject
matter of sewers and that therefore the orders directing the
establishment of a sewer system were invalld, The laws of the
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State of New Hampshire are somewhat broader in this respect
than the laws of the State of Missouri in that they specifile
oally'proviée that no person "'shall construct eny public
tem of sewage disposal, without first submitting to the
state board and securing its approval thereof,'" The court
oitod other sections of New Hampshire law which tended to
indicate a bestowal of authorlty with regard to the sewers -
upon the State Board, Thereafter, the court seld, l.c, 493,
494: ! |

"These provisions all demonstrate ths
fallacy of the plaintiff's argument that
the entire subject of sewera has been come

‘mitted to the towns, and the state board
of health thersby precluded from exareising
any authorﬂty with reference therato.

"Furthermcra, 1f it wers true, in fact,
that the statutes of the State made no
speeific reference to sewers, Eg‘ﬁhgglg

- _ health
end 1life smong the people.' R, L, ¢. 147,
Sece Dy It i3 inconceivable that by
wholly feiling to take action, any town
ecan, with impunity, jeopardize the weter
supply and consequently the public health
of a considerable portion of the State,
Yot this 1is preclsely what tho plaintiff
claims a legal right to do,"

(Uhdarsooring ours, )

The case of Bonrﬁ of Purification v, Town of Fast
Providence, 133 Atl, €12, was an appeal from an order of the
Board dirtoti:g the town "'to adqgt, use and operate some
practicable reasonably available nzgtcm or means to pre-
vent'" pcliution of a river by the emptylng therein of raw
sewage, The order further required the submlssion to the

of "ta plan or statement deseribing the system or means
which sald town of Fast Providence proposes to adopt,'"
This order was made in the year 1928, The court went on to
recite that as early as 1921 the Board ealled the authorities
of the town into conference in an attempt to stop pollution
of public waters by the dumping of town sewape, Thereafter,
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the Board repeatedly called into conference the offlecials -
of the town and, seeing no prospect of any immediate volun-
tary action by the town, took the above action, The town
asked that the court consider the possibility that the town
meeting would not vote the funds provided for carryling out
the order, and if 1t did not, the town could not comply with
the order of the Poard, In ghis respect the court sald, 1,c,
814, 815: '

" ¢ % If the state has power to make
the order, we shell not assume that the
town will disobey 1t. In any event, dife-
fioculty of enforcement 1s not a vnlzd
argument for unconstitutionality, Nor is
there merit in the clalm that appellant’
is deprived of the egqual protsetion of
the law, or that the burdens of the state
are not falrly distributed because the
board has acted agalnst the town of Fast
Providence and not taken a similar action
against the cltiés of Providence, Pawbucket,
or Central Falls, Fast Providence 1s pole
luting the river, It is violating the
statute, The board, after an extended dis-
play of" patience, has seen it to perform
its prescribed duty 'to repulate or pro-
hibit pollution of the waters of the state,'
In passing, we may observe that the evidence
indicates that some attempts have been made

. by other clties to met the board'as supges-
tions, and that the board has not given up
the hope of amicably arranging matters with
the other eities, In the case of East
Frovidence, the evidence shows that the
answer always has been that nothing can be
done until the financial town meeting takes
favorable action, and that such meeting al=-
ways takes the posltion that condlitions in
the upper harbor at Providence are worse
than in the Seekonk in Yast Providence, and
therefore 1t will not act, What other clties
have done or are doling, however, is entirely
imnaterial as far as the present order to
Fast Providence is conecerned, Juch a defense,
if good, would effectually block all attempts
gi.;:g.ltato to preserve and protect public

" i* * * L4 @ #* * * *
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" % & % After all the delay and disclaimers
of personal responsibility by the town -
solicitor and the town councll based upon
inaction of the financial town naoting,
‘the board was well warranted in orderi
. that definite action be taken to meet 1ts
resaonable demands, The finanelal town
meeting cannot be permitted by past and
surcested future inaction to pay no heed
to the legitimate orders of the state,
The board might have forbidden absolutely
further pollution by raw sewage, Its
‘orders are not vague, It intentionally
lef't the handling of the local problems
to Emst Providence, The board under the
act could have specifled a system, Under
the eircumstances 1t wisély preferred to.
leave the system to the Lown, The action
~of the hoard from the start, lnsitead of
being arbitrary, haes been indulgent.”

Wi Abivs Sane Wik Fellowed Ty Bouil of Pudiftontion of
Waters v, Town of Pristol, 153 Atl, 879,

The case of Department of Health of New Jersey v, City
of North Wildwood, 122 Atl, 891, was one wherein the plaintiff
asked for a mandatory'injunction to order the defsndant to
cease pollutlon of waters by 1ts sewagze disposal system and
to compel a different and proper sewage system, The city,
for a defense, interposed that the cost of erecting a proper
‘sewage disposal plant would exceed the legal limit of 1ts
bonded indebtedneas, In dlsposing of this contention the
court Baid’ l.cq 8913 ' : ;

"Clearly, to my mind, there is nothing in
any of this which constitutes a defense

to the blll., The Legislature has imposed
upon defendant the obligzation to do the
very thing of which complainant prays this
court do enforce the performance, and has

provided that complalnant mey apply to

this court for such enforcement, The msre
fact that defendant cammot legally per-
form by means of issulng bonds does not

show that it eannot lepally perform at all,
It has the taxing power wherewlith to raise
funds for the purpose; possibly also the
power to do so by spooinl assessment, # & &
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In the case of State Foard of Health v, City of Greenville,
98 N, B, 1019, the State Board of Health entered an order read-
ing as followa:

"1That the eity of Greenville should be
required to purify its sewage in a manner
satisfactory to the State Bonrd of Health,

The city sought to enjoin the State Board of Yealth from
taking any steps or proec ngs to enforce its order and from
imposing or enforeing or causing to be enforced the fines,
forfeitures and penalties provided by law, The State Doard
was acting under a statute which gave it the power to determine
the need for improvements or changes necessary to abate a
nulasance caused by clties or persons discharging sewage or
other waataa into waters, In the course of its opinion the
court sald, l.c. 1024, 1025:

"# ## Cities are no longer inclosed by
stone walls and separate and apart from
the balance of the state, The sanitary
condition existing in any one clty of the
state 1s of vast importance to all the
people of the state, for, if one city 1ia
permitted to mnintl{n unsani tary -
tions that will breed contagious and ine
fectious diseases, its business and social
relation with all other parts of the state
will necessarily expose other citizens to
the same diseases, But with the wisdom or
folly of withholding from the local author-
ities final discretion over these matters,
we are not concerned, It ls beyond ques-
tion the right of the General Assembly to
do so, and the court need not, and ought
not te, inquire what motive moved it in
withholdingz sueh power,

"The disposal plant is for the benefit of
the residents of the city. It is the primary
duty of the city to provide for sanitary
sposal of its sewage, and 1t is not in
olation of anyﬁgrovilion of the Constitu-
tion that 1t should bear the entire cost of
erecting and maintaining a purification
plant, and to require it to do so is not an
arbitrary, unreasonable, or unfair exercise
of the poilcc power of the state, OState
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ex rel., v. Freeman, 61 Kan, 90, 58 Pac,
969, 47 L, R, A, 673 State ex rel,
Pulkeley v, Williams, 68 Conn, 131, 35
Atl, 24, 421, 48 L, R, A, 465,

R T R S TR B TR

"In this case it 1s apparent that the

tax is levied for governmental purposes
clearly within the powers of the Genersl
Asgembly, notwithstanding it is especially
for the needs and the beneflts of the ecity
of Greenville and is primarily for the
corporate purposes of the city of Green-
ville, This fully appearing, it ig not
arbltrary or unfair to require the ecity

to bear the burden and to conform to the
orders and requirements of the State Board
of Health by discontinuing the discharge
of 1ts sewage Into a living stream and
providin: a proper disposal plant, so that
the health of not only the citizens of the
atate reslding in that c¢ity shell be pre-
served and protected, but of all the people
in the state coming in business or social
relation with them, The state would be
powerless to .perform this important funce
tion of govermment 1f the local officers
were permitted to exercise thelr discretion
in levylng or refusing to levy & tax for
that purpose,”

The case of State ex rel, Shartel v, Humphries, 93 85, ¥,
(24) 924 (Mo, Sup,), was one wherein the State, at the rela-
tion of the Attorney General and the State Poard of Health,
as relators, proceeded in mandamus to compel Maplewood and
Riechmond Helghts, and thelr officers, to do certain things
respecting sewer outlet and econneetions, all for the purpose
of abating a public nuisance,

In 1ts petition the relator, State Board of Health,
stated that it had endeavored to persuade the offlcers of
sald clty to come to scme agreement or plan to abate the
nuisance caused by the overflow of sewage from sewers,
After numerous conferences the city officials fallied to
agree on some plan, and thereafter the State Doard of Health
held a meetinz and found "that the nulsance is a menance to
the people of Missouris # # # that polluted water from seepage
will affect persons coming in contact with 1t and cause typhold
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fever," The writ was iaaued, and upon appaal the Jjudgment
was affirmed, _

In the case of State Ve Gurtis, 48, W, (2d) 467, the
court s&id, 1'_0. 469¢

"Proper dlsposition of sewage is essentlial
to public health, and the passage of laws
making such possible 1s obviously a proper
exercise of the police power, MNorrison v,
Morey, 146 Mo, 545, loe, clt, 562, 48 5.V,
629 ﬁillon on Mun, Corp. pars, 93-96;
Cooley on Taxation (4th B4, ) 202, # # #”

In the case of Rlpgs v. Clty of Springfiald 126 8, W,
(2d4) 1144, the Supreme Court of Mlssourl sald, 1 «Co 11534

"Under no airoumstanean however would
the city be privileged to create or

. maintain a publie nuisance in the exerw
clse of 1ts use of the esagement, The
grant of power to a munlcipality to
condemn for sewer purposes presumes &
lawful exercise of the power conferred,
and the suthority to ereate a pudlie
nuisance will not be inferred, See
Joyce on Nuilsances, Cec, 284, The
right of the city teo empt{ 1ts sewage
into a stream or & river is merely a

logislatlvo license, revokable whsnavar
ublie health and safety roquiro.
leve v, Passale Valla Sewer ;

Gemmilsionart' 71 N. ;&. 83, 58 A. 571.

: Q:t’ﬂﬂ Pﬂ '
the rnet that pollution ab tcaant is a
subjeet of national importance, President
Roosevelt in a message to the Congress of
the United States on February 15, 1939,
, devoted exclusively to this subjeet, saild

, that while no quick and easy solution to
the problem is in sight that state
agencies have forced remedial action where

basic studies have shown it to bu practical "
(Underscoring ours, )
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It has been pointed out above. that the statutes creating
the ftate Poard of Health of Missouri, and subsequent enacte
ments, have given the Division of Health the power and author-
1ty to promulgate rules and regulations to prevent the spread
of infectious, contaglous, communicable or dangerous diseases,
Pursuant to this s thority, the Division of Health has pro-
milgated specific regulations covering the alteration to sewage
works, as follows:! .

"Sec, 4, Submisslon of FPlans for Altera-
tion to Jewage Works - Fvery owner or hls
authorized agent, before making or entering
into contraét for making alterations or
changes in, or additions to, any existing
sewer system or sewage treatment plant
shall submit to and receive the written
approvel of the Division of Health of com=
plete plans and specifications fully '
describing such alterations, changes or
additions, and thereafter such plans and
specifications must be substantially
adhered to unless deviations are sub-
mitted to and recelive the written ap-
proval of the Division of Health,

"See, 7, Disposal of Sewage - No sewage
shall be placed or permitted to be
placed or discharged or permitted to
flow into any of the waters or upon any
of the lands of the state in any manner
determined by the Division of Health

to be prejudiclally affecting a publie
water supply or causing a nuisance,"

The Division of Health in promulgating the regulations
set out above, as well as meny others, is carrying out its
general duty to safeguard the health of the people in this
state and all 1ts subdivisions, In the case of IState v,
Curtis, supra, the Supreme Court sald that the proper dise
position of sewage i3 essential to public health.

fissouri has adopted the rule that powers conferred on
a health Board should receive a liberal construection, In
the case of Hughes v, State Board of Health, 159 8, w, (24)
277, the Supreme Court of Missourl said, l,c, 279t

"% % #1t is a wholesome and well-
recognized rule of law that powers con-
ferred upon boards of health to enable
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them effectually to perform their ime
portant functions in safepuarding the
public health should recelve 2 liberal
construction, # # #"

Therefore, we believe that it is within the power and
authority granted the Division of Health to promulgate regue
lations concerning the extension of sewage systems, As will
be seen later, since the Diviasion of Health has authority te
abate a public nulsance, so we believe 1t elearly within the
scope of its authority to require muniecipalities and others
to seek approval of their alteration plans so that publie
nulsances will not arise, By this we do not mean to say that
the Division of lealth may be arbitrary or capricious in ap- .
proving plans for an alteration, and if a city 1ia so aggrieved,
it has 1ts recourse to the courts,

In answer to the second question, we again point out that
-Section 9750, R, 5, Mo, 1939, provides that any person or per=
sons violating, refusing or neglecting to obey any of the rules
or regulations made by the State Foard of Health shall be
guilty of a misdemeanor, Therefore, one method of procedure
would be for the prosocuting attorn;; of the county to file
against such persons under Section 9750, supra, Another method
would be to flle an injunction sult iga{nut'tho muniecipality
before a court of equity for the purpose of abating a publie
nuisance, In State ex rel, Attorney Ceneral v, Canty, 207 Mo,
439, l.,c, 456, 1056 5,%, 1072, the court sald:

"It never was the law, in the absence of
leglslative authority, that courts of
equity could enjoin the commission of
erime generally, (Crawford v, Tyrrell,
127 N, Y, 341, '

"This court has uniformly held that a
court of equity has no jurisdiection to
enjoin the commission of a erime, but
that resort must be had to the criminal
courts, which possess ample power to
punish and prevent erime, (itate ex rel,
v. Sehweickardt, 109 Mo, 4963 State ex
rel, v, Zachrits, 166 Mo, 3073 State ex
rel, V. Uhl‘:lg. 14 Mo, App. 41 O)l'

However, the court, disposing of the contention made by
defendants, said, l,c., 459: -
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"The contention of respondents that a
court of equity has no jurisdiction to
abate 2 public nuisance where the offende
ers ere smenable to the eriminal laws of
the Stete is not tenable, as is fully
shown by the following authoritiess 2
Story's Equity Jurisprudence (13 ¥4, ),
secs, 923 and 924; Crawford v, Tyrrell,
128 N, ¥, 341; People v, 5t, Louls, 48
Am, Dec, 340; 21 Am, and Fng, Fney. Law
(2 %4, ), 7043 Attorney-General v, Jamaica
Pond, Aqs Corp., 133 Mass, 3613 Carleton
ve. Rugg, 149 finss, 550; Reaves v, Oklahoma,
13 Okla, 403," :

In Attorney General v, Jamalca Pond Aqueduct Corp.,
133 lassa, 361, a corporation chartered to supply fresh water
to the public was enjoined from doing certain things which
would constitute a publie nulsance, At l.,e. 363 of 133 Mass,
the court seld:

"This information, therefore, can be
sustalned on the ground that the unlawful
acts of the defendant will produce a
nuisance, by partially draining the pond
and exposing 1ts shores, thus endangering
the public health,

"The defendant contends thet the law
furnishes a plain, adequate and complete
remedy for this nulsantée by an indletment,
or by proceedings under the statutes for
the abatement of the nulsance by the board
of health, Neither of these remedles can
be invoked until a part of the mischief

is done, and they could not, in the nature
of things, reatore the pond, the land and
the underground currents to the same cone
dition in which they are now, In other
words, they could not remedy the whole
mischief, The prevontive force of a de-
eree in equity, restraining the illegal
acts bhefore any mischief is done, glves
clearly a more efficacious and complete
remedy, Cadigan v, frown, 120 Mass, 493,"
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In Boerd of Fealth of Lyndhurst, tp. v. United Cork
Companies, 172 Atl, 347, 116 N, J, Bq. 4, a’firmed Err, &
App, 176 Atl, 142, 117 W, J, Eq., 437, operation of a cork
factory produeing conditions "hazerdous to public health"
was enjoined as a publie mulsance, and, at 1l,c, 351 of 172
Atl,, the court sald: ‘ ;

"Nor is there any lesal merit to the
insistment that the publie nuisance

“here assalled is not 'hazardous to the
public health' and, therefore, nelther
cognizable nor enjoinable in this statu- -
tory proceeding, since no one has been
shown %o have actually become alfllicted

_ with disease as a result thereof, The
fallacy of this contention is in the fact
that 1t wovld make the statutory operation
dependent upon the existence of actual

- injury instead of mere hazard,”

At the same page, the court quoted with epproval the
following? - :

"1Manifestly, the law-making power dld
not intend to create a board of health
with power to. act onlg vhen and after
they had watched the "source of foule
ness" from 1ts beginnings snd along its
various grades of progression, until

it has embraced the strong, debilltated
the health, and prostrated the weak.'"

In the cases above cited the court was referring to a
statute authorizing a beoard of health to maintain a sult for
an injunetion to abate a "nulsance hazardous to public health,”
This rule that a public nuisance hazardous to publie health
mey be abated hefore actual injJury occurs applies to & publie
nuisance in Missouri, because here even a threatened publie
nulsance may be abated by injunction, .

In State ex rol. v, Canty, supra, the Supreme Court of
Missourl followed thls doetrine, l.c. 457, 458 (207 Mo.)s

"1A court of equity has jurisdietlon to
restrain existing or threatened puvlic
nuisances by injunction, at the suit of
~the Attorney-General of England, and at
the suit of the state, or the people, or
muniecipallity or some proper officer
representing the commonwealth, in this

country. '
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"They ean not only prevent nuistnnat

that are threatened, and before irrepsarable
mischief ensues, but arrest or abate those
in progress, and, by perpetual injuncticn,
protect the publiec against them in the
futurej whereas courts of law can only
reach exlsting nuisances, leaving future
acta to be the subject of new prosecutions

" or procecedingas, This is a salutary juris-

dietion, especlally where a nulsance afe

' fects the health, morala or aafety of the

communi ty."

As to who may institute the antien ‘the Missouri ZJupreme

Court held in State ex rel, Lamb, 237 ﬂo. 4574 l,c, 455, 141

Wy 666%

"Our conclusion 1s that the proseeuting
ettornmey was authorized by law to ine
gstitute a suit in the cireult court of
Chariton county to enjoin, in behalf of
the State, a publiec nuisance, and that

he eeuld proceed without giving bond,
# o af

In the case of State ex rel, Year v, Springfleld Cas

& Tleetric Co., 204 S, W, 942, the court said, l.ec, 946:

"In the case at bar the position of the

- state 1s stronger than in the case of

People v, Truckee Lumber Co,., supra,
because here the state is by statute

the owner of the fish in Jordan and
¥ilson ecreeks, and by statute (section
1007, clted supra) the prosecuting ate
torney ls directed to institute and
prosecute all clvil and eriminal actions
in his county where the lnterests of the
state aro concerned, Ve do not wish to

be understood as indicating that we think

that the authority to institute and prose~
cute a cause of the charscter with which
we are now cdealing is exclusively in the
prosecuting attorney, Jection 970, R, &,
1909, would, in our judgment, authoriso
the Attorney Genersl to institute on.

&
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behalf of the state equitable proceedings
to enjoin the destruction of fish in the
menner set out in plaintiff's petition,
not only on the ground that the state 1is
the owner of the fish, and therefore con=-
cerned, but also on the ground that te
polluto the streams of the state that are
the habltation of fish 1= a public nuiszance,
and may he enjoined on that ground; there
being property richts involved, 3State ex
rel, Canty, 207 Mo, supraj Hamilton BErown
Shoe Co, v, Saxey et al,, 131 lo, 912,

32 s. 'w. 11&. 52 M. St. Rep. 632.

Also, in the case of State ex rsl. Shartel v, Humphroya,
93 8, ¥, tﬁd) 924, the court sald, l.c, 927 :

"The next question 1s: Did relators have
authority to institute and prosecute this
cause? The nuisance sought to be abated
was a public nulisance, and a grievous one,
and it also appears, as alleged, that the
State Board of Health endeavored, without
avall, to get Maplewood and Rilchmond
Heights to agree upon some plan, Despair-
ing of any relief by conference and per=
suasion, the State Board of Health brought
the matter to the attention of the Attorney
Ceneral and this cause was filed., S
2q18, B. 8. 1929, Mo. St. Aun. Ses. 9015,
Imslsh

of the

cltles, and .t.e%u and under the
facts here the Attorney Ueneral could have
properly proceeded with or without joining
as rolatog with the State Board of Health,
Section 12276, 7, S, 1929, Mo. St, Amn,
Sec., 12278, p, 5863 46 C, J. 7403 State

ex rel, Crow v, Gmty, 207 Yo, 439, 105
S. W, 1078, 156 L, R, A, (N.8,) 74?, 1235 Am,
8t. Rep. 393, 13 Ann, Cas, 787; State ex
rel, Lamm v, City of Sedalia (Mo. App.)
241 5, W, 6563 State ex rel, Detlenne v,
City of ?nndalia 119 Mo, App. 408, 4186,
94 8,%, 1009," (Underseoring ours.)
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In 39 C, J. 8., Section 36, page 860, the rule is stated:

"Health authorities may maintain suits
in equity to enjoln or restrain acts :
which are a menance to the health of the
publie, even before actual injury has
been inflicted; indeed, this has been
held to he the proper remedy where there
1s doubt as to the existence of a nul-
sance, # # »"

Therefore, we belleve that an injunction suit would be
a proper remedy to prevent a munieipality from extending its
sewer system so as to create a public nuisance,

Conelusion,

It is the opinlon of this department that (1) since the
Division of Health has promulgated valid rules and regulae
tions under authority of law covering the extension of sewer
systems, a city must obey these rules and regulations in
making alterations thereto, and (2) a proper remedy to prevent
a munieipality from extending its sewer syatem so as to create
a public nulsance 1s by injunetion. :

Rospodtrully submi tted,

JOUN R, BATY
- Assistant Attorney General
APPROVED: ' .
J. Ts TAVIOR

Attorney General
JRBtml



