
I:AGIS'. :lA'.i'I~ A::D ·::r.Ol3.'~T.8 CO"ill\T F~...:s : County is liable to nay clerk 1 
d fe~s 

in maGistrate cases wncrc prosecut1ng 
attorney enters nolle ~roseoui ~ 
clerk ' s fees in probate cotTt 1n 
sanity hearinGS of indi~cnt insane ; 
and attorne;'s fees for attorney 

appointed by court to 
b 22 191 9 ·epr0sent indi~cnt insane Uovem or , t.;- ~ t ... 2t ~barins . Daty o. ·~e 

Deuartment of rtcvenue to 
collect these fees when 
county court refuses to 
nay them. 

t!r . r;. ~'.. · Despain FILED 

e:z~ 
Jud~c of tho Probate and 
cn0iatrato Court 
I:-:1inonco, !!i 8 aouri 

Doo.r ..,ir : 

~his office is in receipt of your recent request for an offici al 
opinion. Your request is expressed in your letter to this offico 
a s foll o\'18: 

" In Re : Foes of Ilagistrat o 
and Probate Cl erk Fees , 1n 
counti es of less than 30, 000 
population. 

"Is tho County liabl e for clerlt • s foes in Uo.t;istrato 
Court and Probate Court , in criminal cases hero tho 
Prosocutin~ Attorney enters Nol le prosequi ?, a l so 
1n insanity cases whore tho patient is ordered 
confined in so~o Stato Institution s? , also tho 
payment of Attorney ' s foo whore appointed by the 
Probate Court in insanity cases? 

"If so, who should bring suit to col lect Clerk ' s 
foes? aa a l l clerks • costs ar c foo a of tho 
State and tho c l erk stands churc,;od by tho State 
for col l ection of said roes?" 

.~.:1or tho purpoao of g:roo.tor conven ience to us in considering 
thooe various matters wo tako the liberty of restating your re ­
quest thus : 

"(1) I s t~o County liable :or clerk ' s foos in 
Un.:;i stro.to Court in cr1m1no.l (r:dsdomeanor) cases 
where the Prosecut ing Attorney ontors nol le 
4 ~os e1ui?" (In your conversation with moat tho 
t ime you prosonted your opini on requeat , you 
s tated that you roferrod to misdemeanor cases . ) 

n(2 ) Is the County l i able for Clerk ' s fees in 
Probato Court in sanity cases {cases of indigent 
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insane) whore tne patient is ordorod confined 
1n some stato institution?n 

"(3) Is the County liable ror tho payment of 
attor.ney t s roes in sanity eases ( i ndi gent 
insane ) where an a t torney is appointed by the 
probate court to represent tho alleged insane 
person in the sanity he;u.ring. n 

"<4> rr tho county i s liable ror t ho payment or 
t ho above fees , who shoul d bring suit to collect 
clerk ' s toe, (assuoing t hat a foe bill has been 
presented to tho county court and that tho court 
has refused to p~ then, which you it?.formod me 
verbally was the caso) as all clerks • costs are 
reos belonging to the state, and the clerk 
st~ds charged by tho stato f or the collection 
of said foes?" 

We will now consider your first quest ion, uh ich is: , Is the 
county liable .for clerk t o foes in tho Uagistrat e Court in criminal 
(misdemeanor) cases whero the prosecuting attorney entora n9lle 
prosequi ? 

We believe that this question is fully ansvorod by an official 
opinion rendered November 12, 1947 , by this department, to Honor able 
J!ark Hi lson, Judge of tho Magistrate Court of Honry County. \1e 
quote rrom that opinion: 

"A further question presented concerns 
t he liability f or criminal costs in a 
case whore a person is charged wit h a 
misdemeanor on information by the 
prosecu ting attorney but said chargo 
is dismissed by the prosocutine attorney 
before trial .-

"Prosecutions before magistr ates for misdemeanors 
are by informations made by the prosecuting at­
torney of tho county 1n Y~ich the of icnso may 
be prosocutod. Upon the fll1ng of an information 
by the ~rooocut1ng attorney it is tho duty of the 
magistrate to forthwit h issue a warr ant f or t ho 
arr oat of the def endant. The f 111ng of .ouch an 
information han tho effect or inst1cating a 
crtminal prosecution. Thia was recognized by 

the Supremo Court in L.x Parto Dodo.rd, 106 l!o. 
616. l . c . 622 : 



Mr. w. A. Despain -3-

" t i:· -rr ·:}The determination of the 
question hore hingea u;>on tho 
scope and neanin.g of the words 
"Crimi.nal prosecution, " as used 
in section 4174, eu~ra. \.,o havo 
no doubt they inclu~e a criminal 
inroraation for a misdomoanor , 
~~ ~ *'" 

"If , a!'tor tho px•osecution has co'1lmon ced, tho 
prosecuting at~ornoy wishes to dismiss tho 
charges brought a~o.inst the defendant , he must 
ontor a nolle prosequi . For tho purpose of 
criminal costs statutes , a nolle prosequi is 
considered t ho saco as if the dofendnnt had 
boon acquitted. lo find thia rulo sot out 
in tho caso of t ho·stato ox rol . Tudor v . 
Tho Platte County Court , 40 no . App. ~03 , 
a t page 506: 

11 ' Thc solo queotion that vas tried 
belon , and is for bia l hero , is 
whothor tho county of Pl atte is 
liable for tho costa arising under 
tho abovo -~ontionod indictment . 

" ' Tho controversy is whot~or tho 
st"to or county is liable f or 
relator ' s costa and tho caso 
depends upon a construction of 
the criminal costs statuto ; and in 
pnsaing on tho question wo shall 
consider tho case as t hoU3h tho 
defendant had been acquitted. The 
nollo prosequi amounted to an acquittal 
!ri the sonso of the statute.• " 

Wo would call your further attont~on to tho followin~ section 
in ~ws of Missouri , 1945, P • 750, (Sec . 3856. 27 11 0 • R. S . A. 1939: 

"Whon tho proceedings are prosecuted bofore 
any magistrate , at the instance of tho injured 
party, for tho disturbance of tho ,eaco o~ a 
person , or for libel or slander, or for any 
trespass a~ainst tho person or property of 
unothor , not tll:lounting to a felony, except 
for petit larceny, tho nareo of such injured 
~art] shall bo ontored by tho maJlatrato on 
h1a recorj o.s o. prosec.J.tor: find if tho 
defendant shall bo disohnrGod or acqu1ttod, 
such prosecutor shall be adju~ed to pay tho 
coats not othorviso adjud6od; and in every 
other caoo of acquittal , if tho magistrate 
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or jury tryin-; the case shall sta'"o i n tl!e 
finding that the )rosocution was ~a flicious 
or without prob4blo cause , the magistrate 
shall enter judgment for costs against 

tho prosecution or party at Whose instanco 
tho information was filed , and shall issue 

·execution therefor ; but in no case rulall 
the pmJecuting nttornoy be liable for costs . 
In other cases or discharge or ncquittal 
the costa shall bo paid by the county, 
exce )t W11en tho prosecution is cotlllr.enced 
by compl aint and tho prosocuti ns attorney 
doclinea to file information thoreon, 
1n which case tho proceedings shall bo 
dismissed at tho coat of the party filing 
tho complaint. " 

Our &Jlswor to yoUI• fi.rot question is , therefore , that a 
county is liable for clork•s foes , lihich are cr~al costs , i n 
mncistrate courts 1n counties of 30, 000 pop~lation, or loss , 1n 
cr1."'.linal (misdomoanor) cases , here the prosecuting c.ttorney on tors 
nol le prosoqui , except 1n such cases ao costs are adjudGed n~ainst 
t he :;>rosecutor , i. . e., the complaining witness . 

Your second question is : Is the Co~ty liable for clerk ' s 
feos 1.n probato court in sanity cases (cases of indl~ont insane ) 
whore the patient is ordered confined in somo state instit~tion? 

In answer to this question, o ould call your attention t o 
Section 453, o. a. S. A. 1939, hich states : 

"When any person shs.ll bo found to bo 111.sano 
according to tho procodin.:; provis1ono , the 
costs of t ho procoed~s shall be paid out 
of h is estate, or , if that be insufriciont, 
by tho county. " 

The case of VanLoo v. Osago County, l41 s .• (2d) 305, states : 

"·::· * *When a porson io o.djud:ed inaane 1n 
tho pr obate c01.1rt , o.nd the costs cannot bo 
paid out or the ostate or such 1nsano por-
son, thon hllD county ia liabl o :or auch 
costs , and tho fact t hat t ho probate court 
committed Anna Van Loo to tho otate 4ospital 
at Fulton, instoa.d or ordering her hold for 
disposition bJ the county court , ~ould not 
relieve tho county of its duty to pay the 
costs . " 
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Our answer to your second question is , therefore , that the 
-~'-41.lty is liable for clerk ' a foes in tho probate court inronity 
casoa , since thef nro part of tho costs , in cases of indigent 
insano , whore t.J.o person for whom the hearing is hold is ordered 
co~ttod to some state institution. 

Your third question is: Is tho county liable for the payment 
of. attorney ' s fees in sanity cases where an attornoy is appointed 
by the probate coUl•t to represent the alleged ins~e person at the 
sanity hearing! 

In ana er to this question we ould direct your att ention to 
Section 449, Mo . n. s. 1939, which states : 

"In proceedin3s under this article , 
the allesod insane person must be 
no~ifled of tho proceeding by written 
notice atatin3 tho nature of the procoodi~ , 
tirJo and place hen such prococdinzs will 
bo hoard by the. court 1 c.nd that such person 
is entitl od to bo present at said ho ring 
and to be assisted by counael, such notice 
to be niened by the judge or clerk of tho 
court under the soal of such court , and 
served in person on tho allesed in:Jano 
~orson a reesonable time boforo the date 
sot for such hearing• If no licensod 
attorney a~pears for tho alloged insane 
person at such hearing then tho court 
shall appoint an attorney to repr&aont 
auch person in such proceeding and shall 
allow a reasonable attorney fee for the 
services rendered; same to be taxed 
as costs in such proceeding. " 

This section has been sustained in ~y cases , including State 
ex rel. Johnson v . Hagadon, 251 >:> • l;. 131 ; loborlj v. Po\Toll , 86 
s. \ .. ( 2d) 383, and Hurst v . Cramer, 195 s . ,, . (2d) 738, all of which 
hold that all provisions of this section muat be strictly complied 
with.: 

It is the opinion ol this department , therefore , that the 
county is liable f or tho )~~ont of attorneys • fees in sanitt 
ca ses whoro an attorney is appointed by tho probate court to 
represent the alleved in::iz;ent insane at tho sani t;l h earing . 

Your final question is: If the county is liabl- ~or tho 
payment, of the costa in tho three instances enumerated above (and 
lTO have hel d that the county is 11ablo to pay those coats) ,,ho 
should bring suit to collect clerk•a fees (assuming that foe bill 
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has beon prosontod to the county court and that tho court hns 
refused to pay them) as all clerk ' s costs are ft~os belonging to 
tho state , and the clerk stands charged bj tho state for the 
collection of said fe6s? 

In connectLon ·ith the above e woul d direct your attention 
to Section 13403. 1 , ~!o . R. s. A., parts 2 and 3 of v1hich stato: 

n (2) In e ach crimlna.l procecdin~ and in 
o11c!l prol iminar; he ring instituted in any 
magistra te court , a ~cistra.to court fee 
Qf two dollars and fifty cents ( ~2 . 50) shall 
bo a.llowod and coll ected to be in f ull 
for the ocrvices of tho rna~istrato or 
tho clor·k of so.id court. ouch roes shall 
be c~ur3od, collected and disposition 
tho.1•oo: shall be I:Ulde as . provided by law 
apylioablo thereto. 

"(3) All sach 1'eos shall bo charged on 
behalf of the State or county paying 30.la.ry 
of such clerk or mo.gistrato and shall be 
paid and accounted for ln the s~ne manner as 
maglst1 atesfees. 11 

You will note that the above states that "all ouch foe s 
* * *5hall bo pnid and accounted for in the samo manner as 
magistrates fcoa . " 

The payment and "accounting for" of rtagiatr ate feoa , referred 
to above , is provided. for 1n Section 2811. 123, Mo. n. s.A., which 
states : 

"A fee of f ive( 5 . 00) doll ars shall be 
allo ;ed the ma61st.~~e in each civil 
procoodin..:; , general or s pecio.l lnsti tutod 
1n his court. Upon tho co~nce-ont of 
any sue~ procoedinzs in tho w~~lstrate 
court excopt in cnsoa instituted bJ tho 
state , county or othor political s~b-
di vi-sion tho part y co T>ncncing the so.no 
shall pay to tho clork of sai d court 
such naglstrnte foe o£ f ive dollars 
( ,.~5 · 00) . Tho fees heroin provided shc.ll 
bo chn.rgod asainat tho losing party , and 
if r ocoverod !'roms aid party the same 
shall be repaid to t h o par.ty making 
tho do~osit of s1ch foe . Excopt as pro­
vided in Section 23a of t his act , it shall 
be tho duty of each clork of tho magistrate 
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court , with tho approval of the oagistratn 
to chargo upon behalf of the Stato every 
fee that accrues in his office and to 
receive the same , and at the end of each 
month, pay over to the director of r evenue 
all monies collected by him as foos , taking 
two receipts therefor, one of which ho 
Shall immediately file with the state 
treasurer and ahall at the end of each 
month make out an itemized and accurate 
list of all tees collected by him, or by 
the magistrate , giving the name of tho 
person or persons paying tho swmo , and turn 
the same over to the director of rovenuo , 
sa!d report to be verified by affidavit. 
On or before the 31st day of January of 
each year tho clork of tho mugistrate 
court shall fi l e a verified report n1th 
the director of revenue s howinG all foes 
duo and un~aid in his offico 1n caooa 
where tho liability therefor has boon 
finally doter~ed and established 
durinG tho preceding y ear , showinG tho nanw 
of tho person or persons owing same and 
stating that he has been unable , attor 
the exercise of dilieenco , to collect 
tho same. The director of revenue shall 
collect such unpaid fees and shall have 
the same ri3hts in connection with tho 
judgment therefor as the prevailing 
party in tho litigation. 

"Al l magistrate fees received by tho director 
of revonuo shall be deposited by him with 
the state treasurer in a special fund to be 
denominated •magistrate f und •, and all moneys 
in said fun~ shall be used exclusively f or 
the payment of salaries or magintrates , their 
clerks , deputies and Ct'lployeos and for the 
payment of tho cost of any surety bonds furnished 
by a clerk or deputy clerk; provided, however, 
that such salaries may also be paid f rom the 
s oneral revenue of the state whenever either 
the ba lance in tho magistrate fund or the 
appropriation f rom such fund is insufficient 
to pay ·such salaries. " 
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Section 23a re£erred to abovo is now 2811. 123a, and rol atos 
to tho appointment of additiona l magintratos by tho circuit j udge 
and is therefore not ,ertinont to tho issues before us i n this 
instance. 

It will be recall ed that section 1)40). 1 , quoted ~bove , 
rel ated to magistrate clerk ' s feos in criminal cacee. It stated 
that "all such :toes ~~ ~:- ·~·shall oo paid and accounted for in tho 
samo mannor o.a m.agistr·a.to feoa . " Also that Secti on 2811. 1231 
quoted a.bovo , ato.tos that "on or boforo tho 31st day of January 
o:t o.ach yoe..r tho clerk of tho maaistro.to court sha.ll f'ilo a 
verified report ~ith t~o Director of Rovonuo showing all feos 
duo and unpc.i d in his orfico in cases where tho liability thor o­
for has boon finall y determined and os to.blishod during tho 
preceding yoo.r , shovdng tho na.t:!O or na.moa of the persons owing 
same and state that he has boon unablo , after the exorcise of 
diligenco, to collect tho s~e. Tho director of rcvonuo shall 
col lect such unpaid fees and shall ho.vo tho s~o rights 1n 
connection with the judgmon t thororor as t ho prevailing part y 
in tho l i tigation. " 

The answer to tho first part of your final question would 
thorofore be t hat tho Director of Revenue of tho State of Missouri 
shall have the duty of collecting unpaid fees due magistrate 
cl orks . 

It i s our further opinion that unpaid foes duo tho clerk of 
tho probate QOUrt in tho case of an indigent insane hearing should 
also be collected by the Director of Rovenuo of tho State o:t 
Missouri inasmuch as in co~tios of 301 000 population or less 
(which is tho case here ) a l l probate fees are to be paid ovor 
to the Director of Rovonuo , which pays t ho salaries o£ probate 
judgos in such counties. 

· Wo \Tould call your f'urt"1or attention to Laws of Ilissouri , 
19q.5, pago 1516, (Sec. 1.3404, f.fo. R. S. A. 1939, and to that 
part of tho afo~osaid law which rondo: 

"In counties now or hereafter having 30, 000 
inhabitants or less , tho judgo or clerk of 
the court shall, at tho end of each month, 
f1lo with tho director of rove11uo a written 
report , verifiod by ~is affidavit specifyinG 
the n~~ and court number of oach estate 1n 
which fees wore paid during ouch month and 
at tho same time pay ovor to the director-or 
revenue , to be deposited by him ult.h the state 
t reasuror fn the Tmaglstra~e fund i, all 
mone a coii ect od b h!iii or :fils oi crk aa .foes, 
~~~~~~~~~~~~~~~ one 0 1 o the state 
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treasurer . Lach jud.;e or clerk of the court 
shall, ~~thin t~rty days after tho expiration 
of each calendar yo~r file uith such director 
of revenue a written report , verified by his 
nftidavit spocif7lng the namo and court number 
of each estate in u~ich fees accrued in his 
court in such celendar year, and tho amount 
of foes unpaid and due 1n each estate at the 
end of such year. Such judge or clerk of the 
court shall also opeei£y in said written report 
to the director of revenue all fees which have 
been due and unpaid for more than one year , tho 
amounts ther eof and tho nru:1.0 ot' tho estato 1n 
which the same aro due , nhich report shall be 
verified by affidavit of the judge or clerk of 
the court that he has boon unable after the 
exercise of d111genoe , to collect tho samo ; 
and it shall thereupon be the duty or the 
director of revonuo to cause the s~~o to be 
collected b¥ law and turned over to the state 
trco.aurer. "tUndcrscor1n3 ours . ) 

It is the further opinion of this depart ment that it ia the 
duty of tho Dopa.rtnont of Revenue of the .>tate of 1!isoour1 to 
collect these clork•s foes when the county court refuses to pay 
them. 

CO~JCLUSIOli 

It is t ho conclusion o£ this dopartment (1) that tho county 
is liable to pay elork•s fees in magistrate court in misdemeanor 
casea when the prosecuting attorney enters nolle prosequi; (2) 
that tho county is also liablo to pay tho clerk•s fees in probate 
courts in sanity hearings of indigent i nsane whore tho patient 
is ordered eonfilled 1n a state 1nst1tutionr (3) and that the 
county is also liable to pay an attorney a?pointed by tho probate 
court to reproaont an indigent insane at a sanity hoaring; and 
(4 ) if said olork •s tees are not paid the Director of Revenue 
may enforce collection of tho sace after they aro eortifed t o 
hta a s delinquent . 

AP~") .ROVl.':D : 

S. ~ • .l.'1YLOR 
:. t torney General 

I!P\7 lltRJ ~ 

Re spectfully sub~ittcd, 

HUGH P . WILLIA11SON 
.t~ sa1stant Attorney Gonoral 


