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' ALES TAX A sale of goods in one state for transpor• 
tation to another state is not interstate 
commerce where the agreemen'.t itself is to be 
completed and carried out. wholly within the 
borders of a state; and such transaction is 
therefore subject to the Missouri Sales Tax 
Act. 

INTERSTATE COMMERCE: 

Mr. W. H. Burke 
Department of Revenue 
Jefferson Cit7, Mis souri 

Dea r Mr. Burke: 

December 16, 1949 
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This ie in replf to r our rPoueat for an opinion which is ae 
follows: 

"The GMC Truck & Coach Division of General Motor• 
sell merchandise to the Miaaouri Pacific Tranapor­
tation Companr destination points outaide the State 
of Missouri. T.he7 deliver these shipments from 
the St . Louis Warehouse to the Missouri Paoifio 
Railroad Company, the owner or the Missouri Pacif1o 
Traneportation Companr, who deadhead the material 
to the proper destina tion. 

•Should we collect sales t ax on these ahipments or 
are they Interstate?• 

On September 20 , 1949 you further informed this department that 
the order• tor the truck and bus suppliee herein involved were 
mailed to the General Motors Company in St . Louie from out-of­
state offices or the Missouri Pacific Transportation Oompanr 
with the information that the said auppliea be delivered to the 
depot of the Missouri Pacific Railroad Company in St. Louis, 
Miasour1 . 

The. f acta a e reci ted in your opinion request and the suoplemental 
info rmation supplied thi s department by rou involve a sale of 
goods in Missouri by thP GenerEl Mo tors Corporation to a branch 
ot the Mi s souri Pacific Transportation Com~anr loca ted outside 
the State of Missouri . The contracts or sale in these trans­
actions ~rovided tor the delivery of the purchased propertr to 
a common carrier in St. Louis, Missouri, by the General Mo tor• 
Corporation, which carr ier would accept the goods tor delivery 
to the Missouri Pacific Transportation Company and eesess the 
freight charges to the said Missouri Pacific Transporta tion 
Company. 

Your opinion request presents the following question: 
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Are the above described purchases and sales transaot1one in 
intersta te commerce, and , therefore exempt from the Missouri 
Salee ~ax under Section 11409 Mo . R. 8 . Ann., 1939? 

A general defin1t1on of lnteretate commerce is stated in the case 
ot AddJston Pipe & Steel Oompanr T. u. s., 1?5, U. S. 211 e e 
follows : 

•Interstate commerce consists of intercourse and 
traffic between the citizens and inhabitants of 
different states, and includes not onlJ the 
transportation of persons and propert7 * * * * *, 
but also the purchase, sale and exchange ot com­
modities.• 

It w111 be noticed that the foregoing general detin1t1on ot int~­
•tate commerce does not include all intercourse and tra.ff1o 
between o1ti!ena and inhabitants of different states. It would 
therefore seea to follow that there may be some instances ot 
intercourse ·and traffic between citizens and residents of dif­
ferent states which would not be traneaot1one in interstate coa­
merce. One euoh instant would be a contract or sale between 
ei tizens of dt..tferent eta tee where the agreement 1 teelf 1fere 
completed and carried out wholl7 w1tb1n one state. !he rule in 
this regard 1e stated 1n 11 Am. Jur., Commerce; Section 40; page 
38, a e tollovsi · 

1 * * * * A contract of sale between ~1t1zena of 
different states is not a aubject of interatate 
commerce merely beoause it was negotiated between 
citizens of different sta t es or by the agent of a 
oompan7 in another atate wher e the agreement 
itself is to be completed and oar r1e4 out whollJ 
within the borders ot a state. * * * *" 

In the partic~ar tranaactiona hereln 1nYolYed the ordere were 
aocept ed, tilled and delivered to the car rier in St . Louie; 
Missouri. The completion of these acts oonat1tuted a complete 
performance of the oontr• ot of sale. Ina~auoh ae the contract 
or sale waa oompletea and entirely carried out in the State of 
K1ssour1 it would eeem to follow that such transaction was 
1ntra1tate and therefore subject to the M1e sour1 Sales !ax • . 

A rule which lends support t o holding the tranaact1one herein· 
inYolYed aa being subject t o the Missouri Sales Tax ie stated 1n 
11 Am . Jur., Oommeree, Sect1on 70, page 66 a e follows: 

"The beg1nn~ng of the tr·ansi t wh1oh conat1 tutes 
interstate commerce 1e the point of time tha t an 
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article is started on its ultimate paseage • 
• * * *" 

It will be noticed that the above quoted rul e providee thet the 
interetate character ot transactions ot the nature as herein in­
volved doee not commenoe until the article ia started on ite 
ul tlma te paeeage,. This interpret& t1on ot the rule wae rendered 
by the court in the caae of Illinois Central Railroad OoapanJ 
v·. Fuentes et al 2)6 U·. S. 157 in the following manner: 

'When freight actually start• in the course ot 
traneportation troJI. one State to another it. 
becomes a part of interstate commerce. The 
essential nature ot the movement and not the 
form ot the bill of lading determines the 
character ot the commerce· involved·., * * * *" 

The above quotation mentions the tact that the nature of the bill 
ot lading is not the oontrolling factor to be determined in arr1Y­
~ng at a oonolus1on as to whether a oarti·cul~;r transaction 1s . 
inter• tate or intraste. te ·. The 1dentiaal qual1t1cat1o,n 11 aade in 
regard to the form of contracts and sale·. The autbori tiee are in 
complete agreement in holding that the partiee do not have the 
power to change intrastate trane•etion into an 1nt~•tate tran•­
ac'tion by the particular form of the contract·. !he rule in thil 
regard 1e 1tated in 11 Am'. Jur., Commerce. Section 28·, p•ge .29'~ 
and 1n the case of Superior Oil Companr v·. M1se1ee1ppi ·. 280 u·.· s·. 
)90', page )94·, as follows~ 

•• *, * * It is not within the power of the 
parties by the form ot, the1r contract to 
convert what is exolusivelr a local buelneas, 
subJect to state control, 1nt~ an interstate 
commerce business·, orotected b7 the commerce 
clause·. ·* * * *" 

ApplJ1ng the above quoted rule to ~~e transactions herein involved 
1t would neoesearily follow that the f ora or the eontreet of ~ale, 
insofar ae it retains the t1tle to the srticlee sold 1n the vendor, 
or transtere the title t o the saia articles to the vendee would 
have no erreet; nor w-ould it be of any m.ater1al PSs1s t enoe in 
determining the character of the transaction. The character of 
the tranaaotion' should be determined trom the substance of the 
transaot1cn and not the torm of the \tranaaot1on. 

The above quoted rule was s ppl1ed 1n the case of Superior 011 
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Oompanr Y. Mlasiasippl , 280 U. s .. 390 P. 394 wherein the court 
recognized the aham emploJed b7 the parties to a contraot ot sale 
and held that the tranaaction rem&ined an intrastate transaction 
by expreaalng ita opinion a1 tollowa: 

'The inatrwaent then provided tha t the 
propert7 oonalgned herein remain• the 
propert7 of aa1d Superior 011 oo. until 
1t ahall be delivered to the consignee 
or cona1gnee 1 s agent a t the point ot 
destination, ' with provisions throwing 
all risks upon the purchaser. The seller 
~ course Daid no freight. Tbe document 
seeas to have had no other use than , s a 
the Supreme Court ot Mlle. said, to tr7 
to conYert a domestic tran•~otion into 
one or intera~ate commerce . • 

«underscoring ours) 

This case on p~~e 395 a lso takeR into consider a tion the pronosition 
thc t the Tendor had knowledge of the vendee 's intent to sh1p the 
property outside the ~ordPre of the state in which the sale wa1 
completed and held th&t such knowledge on the part or the Yendor 
was not sutt1o1ent to change the ohars.oter ot the transaction. 
The court rela ted the following example: 

" • * • * If it had bought bait for fishing 
thPt it intended t o do itself, the purchase 
would not haYe been in interstate commerce 
because the tiahing grounde were known b7 
both parties to be be7ond the stat e line. 
A distinction ha s been taken between sale• 
made with a view t o a oe~taln result and those 
aade eiaplJ with indifferent knowledge that 
the bu7er contemplate• that reault.• 

To the same effect ae the Superior 011 Co. Y. Missiee1pp1 caae and 
citing auch eaee 1a the oaae ot Department or Treaaur7 of the State 
ot Indiana et al Y. Wood Pree~rving Corpo~tion, 313 U. s. 67, 
pagee 64 and 65 , the court 1n d1scuaa1ng the traneact1ons or the 
Wood Pre&erTing Corporation wherebJ it sold tiee to a Railroad 
Company to be deliTered at a point outside the etate, made this 
statement: 

•In these tranaact1one reepondent tnrough 
ite agent a t once ~oeepted from ita vendor• 
t he ties which the Railroad Comoan7 ~ound 
satiataotor7 and then and there sold and 
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deliYered these ties to the Railroad Oompanr. 
These were local traneaotione, aa.les e_nd 
del1ver1ee ot particular t1ee bf respondent 
to the Railroad Companr. in Indiana. The 
transactions were none the l8ss intrastate 
ac·tiY1 tiee because the t1ee thus eo.ld and 
delivered were forthwith loaded on the rail-
road care to go to Ohio tor treatment. The 
contract providing for the treatment called 
for the treatment of t he ties to be de11v~red 
by the Railroad Compan7 a.t the Ohio plant; and 
the t1ee bought by the Railroad Oo. 1n Indiana, 
as above stated, were traneported and del1ver•d 
by the Railroad Company to the treatment plant. 
~espondtnt (Wood Preserving Oorp.) did ~ot D&J~ 
fre1Sht tor that transportation and the 
circumstance that the billing w·ae 1n the name 
ot the consignor ts not of con1equenoe in the 
light of taots showing the c ompleted delivery 
to the Railroad Oomuany 1n Indiana. 

( Underscoring ours) 

-
\ 

The atorement1oned cases are factually similar t o the transaction~ 
contained in your opinion request ina smuch a s 1n such oases the 
propertr aold wa• t o be shipped to pointe outsi de the state 1n wh1Cb 
the sale vas made , the vendor had knowledge of the ve~dee*s i ntent 
to so eh1p the goods and a gents ot the vendee accepted deliver)' ot 
the goode for and in pl a,oe of the vendee. 

In the present 1n·etance the vendee directed th~ goods be delivered 
to the Missouri Pacific ·Railroad for eliipment oute1·de the State ot 
Mi ssouri, the char ges for such shipment were billed to the Missouri 
Pa.oit1o Tra.neporte..tion Gompanr, thus pl ao1ng the goods under the 
control ot the Missouri Pacific Transportation Compan1 the inetaht 
tha t the General Mo tors Corporation delivered the same t o. the 
Missouri Pac1f~o Railroad Compan1, and at the s ame time the General 
Mo tors Corporation oompl ettd the entire contract ot sale within the 
'bordere of the State o f M1sso~r1. · 

CONCLUSION 

It is, therefore. the opinion or this department' tha:ts the sale ""- Of bu,s 
and truek supplies to the M1eeour1 ,Pae1f1o Transportatic•n Compan)' 
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and delivered to the Missouri Pacific Railros d Compan7 a1 ~roT1ded 
by the contract ot sale con1tituted an 1ntra1tate transaction 
1n&lmuoh a1 the entire contract or aale val ~ompleted wtthin tpe 
border• ot the Sta te or Mie sourl and such tranaaction 11 not 
exem.t . 'trom the papent of the Missouri Sales Tax un.,er Section 
11409 Mo. R. S. Ann- 1939. 

J.?BROVED: 

J. IS. . T1fiOF ~ 
.A TTORNEY GENERA _ 7. 
PMS: A 

Respecttull7 submitted 

PHILIP M. SESTRIC 
Aaa1atant Attorney General 
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