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TAXATION - Federal Exclise Taxes and freight charges not
deductible from "contract price" in levying

SALES TAX: tax on motor vehicles under Sales Tax Act.

FILED
May B, 1949 % j

Honorable William H, Burden =2 / 7L

Missouri Senate )

Capitol Building (Room 319) </

Jefferson City, Miseouri
Dear Senator Burden:

This 18 in answer to your recent letter requesting an
opinion from this department and reading as follows:
"I have received several inguiries from
people in my district as to whether or not
our local auto license bureau, in assessing
the sales tax on new automobiles, is Justi-
fied in including the freight and the
Federal Excise Tax as a part of the coet in
‘determining the amount of tax. They have
requested me to attempt to obtain a ruling
from your department on the legality of the
above procedure,"

In disposing of your inquiry we look to the latest leglis-
lative declaration on this subject which is to be found in House
Bill No, 288, Lawe of Migsouri 1947, Vol. II, page 431. This
recent Act 18 now to be found embraced in Sections 11411, 11412,
11416, 11417 and 11420, Mo,, R.S.A, House Bill No, 2858, supra,
repealed Sections 11411 and 11416 conteined in House Bill No,
274 enacted by the 64th CGeneral Assembly (Laws of Missouri 1947,
Vol. I, page 563) and Sections 11412, 11417 and 11420 contained
An House Bill No, 652 (Laws of Miseouri 1945, page 18685) enacted
Ezﬁthzlear% ﬂfﬁ.{ll Agsembly relating to sales tax and known as

Sales Tax Act.

Having disclosed the method by which the 64th General
Asgembly, by its enactment of House Bill No, 268, supra, repealed
and re-enacted Bections 11411, 11412, 11416, 11417 and 11420 of
the Sales Tax Act (Article 24, Chapter 74, fto., R.8.A,) our dig-
cusegion must now turn to the purpose for which House Bill No., 2858,
supra, wvas enacted, The expressed purpose of the Act may be dls-
covered by reference to the title of the Act which reads as fol-
lows: ;

"AN ACT to repeal Sections 11411 and 11416
contained in House Blll No, 274 enacted by
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the 64th General Assembly and Sections 11412,
11417 and 11420 contained in House Bill No,
6562 enacted by the 63rd General Assembly, re-
lating to sales tax and known as the Sales
Tax Act and to enact five new sections in
lieu thereof relating to the same subject
-matter to be known as Bections 11411, 11412,
11416, 11417 and 11420, respectively, and

to tranefer the colloo&ion of sales %ax on
motor vehicles from vendors thereof to the
Director of Revenue and providing procedures
therefor, to levy an tional tax for the
use of tﬁ. highways of the state by motor
vehicles, and to provide exemptions therefrom,"

From a reading of the Act in ggestion, as well as by ref=-
erence to ite title, it is readlly discovered that the legisla-
$ure, in 1ts enactment of House Bill No. 268, supra, sought
only to amend the general Sales Tax Act by selecting motor ,
vehicles out of the great wealth of © ble personal g;upertr
subject to the Sales Tax Act, and provide a more feasible plan
for the imposition, collection and reporting of the tax of
general application under the Sales Tax Act, in ite relation to
motor vehicles. In construlng House Bill No, 258, supra, we
are not dealing with an Aect that is capable of standing alone,
but 1t must be viewed as a component part of the Act which it
amends, Only by thie method are we able to construe the Sales
Tax Act as 2 whulé and by so doing arrive at the legislative
intent, both expressed and implied in the language used,

- amending sections are so drawn as to negative any contention

that they constitute a law separate and diatinet from the gen-
eral Sasles Tax Act. Such sections are written so as to harmon-
ize with the over-all scheme of the Sales Tax Act., This con-
clusion is tenable as we review the nature of the amendments,
their acogo and affect in relation to the Sales Tax Act. We
next conelider the amendments,

Section 11411 of House Bill No. 258, supra, ¢ es the
wcrding of Section 11411 of House Bill No. 274, Lavs of Missourli
1947, Vol. I, page 553, by adding the following proviso:

' "% @ #provided, however, that the collec-
tion of the tax imposed by this article
on motor vehicles shall be made as pro-
vided for in Section 11412 of this Act # #%,
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The quoted proviso from the amended Section 11411 of House
Bill No. 268, operates as an exception to the general rules laid
down in the section pertaining to the general imposition and col-
lection of the tax imposed by the Sales Tax Act, and directs our
attention to the rollowing amended Section 11412, of House Bill
No, 268, where we are to find the general rule stated regarding
(as enaltiee 1mgdl¢ﬂ for wilful and intentional refusal to gay
the tax osed by the Sales Tax Act, (b) the method of acquir-
ing a certificate of title to a new or used motor vehicle subject
to the tax imposed by the Sales Tax Act, (¢) the leglelative
denomination of the tax imposed by the Sales Tax Act on motor
~vehicles as a use tax, and (4) tion clauses, The importance
of this amended section to the in at hand makes it advisable
to cuote the section in its entirety, as follows: '

"Section 11412, SALES TAX ON MOTOR VEHICLES, -
(a) It shall be the duty of every person
making any purchase or recelving any service
upon which a tax i1s imposed by g article
to pay the emount of such tax to the person
makgng such sale or rendering such service;
person who shall wilfully and intention-
:gig refuse to pay such tax shall be gullty
of 2 misdemeanor: vi however, that
the provisions of 8 section nhali not ap-
ply any person making any purchase or
s2le of & motor vehicle subject to sales tax
as nrovided by the Missourl Sales Tax Act.
(b) That at the time the owner of any new
or used motor vehicle whioch was acquired in
& transaction subject to sales tax under the
Missouri Sales Tax Act makes application to
the Director of Revenue for an officlal certi-
ficate of title and the registration of sald
automobile 28 otherwlse provided by law, he
ghall present to the Director of Revenue
evidence satisfactory to sald Director of
o il B e el it T the iamitet
~or e applicant in acquisi-
tion of said motor vehicle, or that no sales
tax was incurred in its acquisition, and if
sales tax was ine in such aoqpilltion,
such applicant shall pay or cause to be pald
to the Director of Revenue the sales $ax pro-—
vided by the Missouri Sales Tax Act in addi-
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tion to the regletration fees now or hereafter
required according to law, and the Director
of Revenue shall not isesue a certificate of
title for any new or used motor vehicle sub-

- Ject to sales tax as provided in sald Missourl
Sales Tax Act until the tax levied for the
sale of the same under said Act has been paild
as herein provided, As used above, the term
'purchase price' shall mean the total amount
of the contract price agreed upon between
the seller and the applicant in the acquisi-
tion of sald motor vehicle, regardleses of
the medium of payment therefor, In the event
that the purchage price is unknown or undis-
closed, or that the evidence thereof is not
satisfactory to the Director of Revenue, the
same shall be fixed by appralsement by the
Director, The Director of Revenue shall en-
dorse upon the officlal certificate of title
issued by him upon such application an entry
ahowi:ﬁ that such sales tax has been pald or
that the vehicle represented by sald certifi-
cate is exempt from sales tax and state the
ground for such exemption,

(¢) In addition to 21l other taxes now or
hereafter levied and imposed upon every person
for the privilege of using the highwaye of this
state, there 1s hereby levied and imposed a tax
‘equivalent to two per cent of th? urchase
price, as defined in subsection bg hereof,
which is pald or charged on new and used motor
vehicles purchased or acguired for use on the
highways of thls state which are required to be
regletered under the laws of the State of
Missouri, That at the time the owner of any
such motor vehicle makes appllication to the
Director of Revenue for an officlal certificate
of title and the registration of the same as
otherwlige provided by law, he shall present to
the Director of fevenue evidence satisfactory
to sald Director ahowi:ﬁ the purchase price
pald by or charged to the applicant in the ac-
quieition of sald motor vehicle, or that said
motor vehicle is not subject to" the tax herein
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provided and, Af sald motor vehicle is sub=-
Ject to the tax herein provided such appli-
cant ghall pay or ge to be paid to
Director of Revenue the tax provided herein.
In the event that purchase price is un-
known or undigolo or that the evidence
thereof is not satiafactory to the Director
of Revenue, the $ shall be fixed by ap-
pralsement by the Director, No certificate
of title shall be 1ssued for such motor
vehicle unless sald tax for the privilege
o:’.gung the Mghujas of thies state has been
Y . : A
(d) The tax imposed by this section shall
not apply to motor lecles on account of
which the sales tax provided by this act ghall
have been paid, nor to motor vehicles brought
into this state by a person moving into .
Missouri from another gtate who 1 have
reglstered sald motor vehicle in saild other
gtate at least ninety dayse prior to the time
it is reglstered in this state, nor to motor
vehicles acquired by re ctm& dealers for
resale, nor to motor cles purchased, owned
or used by religious, charitable or eleemos-
ynary institution for use in the conduct of any
regular religious, charitable or eleemosynary
funetionse activities, nor to motor vehicles
owned and used by religious organizations in
transferring ogupns to and from schools sup-
ported by such organization, nor vhere the
motor vehicle hae been soquired by the appli-
cant for a certificate of title therefor by

£t or under a will or by inheritance, and

tax imposed has been paild by the

donor or decedent, nor to a motor vehicle, for
which a omuma{o of title is sought the
:gpnmt. vhich was acquired him wi
"the Btate of Missouri in an isolated or occas-
ional sale as defined by subsection (o) of
Seotion 11407 of the Missourl Sales Tax Act
nor to any motor vehicle owned or used by tﬁo
State of Missourl or any political subdivision
thereof, nor by any educational institution

<
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supported by public funds, nor to farm
tractors or motor vehicles having a seat-
ing capacity of ten passengers or more."

Section 11412, Jjust quoted, supra, amended Section 11412

of House BAll No, 652, Lawe of Missourl 1948, page 1865, by re-
enacting the last mentioned section in its entirety, with an
added proviso, as subparagraph (a) of House Bill No., 268, supra,
‘to be followed by subparagraphs (b), (e¢) and (d). The result of
the action of the legislature in regealing and re-enacting, with
an added proviso, Section 11412 of House Bill No. 652, Laws of
Missouri 1948, page 1865, as subparagraph (a) of the present
Section 11412, merely carried over into the present law a penal
clause of the Sales Tax Act, and the added proviso now contained
in subparagreph (a) of the present Section 11412 must be read in
connection with subparagraphs (b), (¢) and (d) of such section,
not in an attempt to create a class of Eersana, purchasers of
motor vehicles, as exempt from gaying the tax imposed, but as
exempting them from the penal clause only when they follow the

rocedure and meet the requirements outlined in subparagraphs
?b), (¢) and (d) of the present section,

When- the leglslature so drafted the present law as to
make the tax on motor vehicles levied under the Sales Tax Act
payaeble to the Director of Revenue, such amendment necessarily
required that a proviso be placed in the Sales Taex Act exempt-
ing from the penal clause contained in aubgaragraph_(a) of the
present Section 11412, persons making purchases of motor vehicles
subject to the Sales Tax Act. 1In no other way could the pur-
chagers of motor vehicles liable for the payment of the tax under
the Bales Tax Act be relieved of the responsibility attaching to
all purchesers of tangible personsl property to pay to the seller
the tax due on such property under the penal clause contasined in
suhgaragraﬁh (a) of the present Section 11412, The wisdom of
getting up the present Section 11412 in its existing form may
well be challenged, but we do feel that when the section is read
in the light of other germane provisions of the Sales Tax Act,
1t becomes feasible in operation and serves the purpose for which
it wae enacted by the legislature,

Section 11416 of House Bill No, 288, Laws of Missourl
1947, Vol II, page 431, amended the same numbered section
found in House Bill No. 274, Laws of Missouri 1947, page 553,
Sections 11417 and 11420 of House Bill No. 288, Laws o
Missouri 1947, Vol., 1II, page 431, amended corresponding section
numbers of House Bill No. 662, Laws of Missouri 19485, page 1865,
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Such sections of the Sales Tax Act Jjust referred to, did no more
than place an exemption ¢lause in said sections insofar as such.
sections hed application to sales, services and transactions pro-
vided for in subparagreph (b) of %ha\prasent Section 11412 of
House Bill No, 288, supra,

Having devoted a considerable portion.of this opinion to
a review of House Bill No, 258, and ite structure, we now con-
gider the main inguiry made rqiatIVQ to the inclusion of Federal
Excise Tax and freight charges in thctggrahasp price of an auto~
mobile 28 a base on which to compute the tex payable to the
Director of Revenue of Missourli by a non-exempt purchaser of a
motor vehicle. Subparsgraph (b) of Section 11412, House Bill Ne.
268, supra, provides that the tax is to have as ite base the
"purchase price paild by or charged to" the purchaser of the motor
vehicle. BSuch section defines purchase price in the following
language:

"% % #As used above, the term 'purchase
price' shall mean the total amount of the
contract price agreed upon between the
geller and the applicant in the acquisi-
tion of sald motor vehicle, regardless
of the medium of payment therefor, * % @

In defining “"purchase price" in Section 11412, ra, the legle-
lature has defined o term used in the Act and such definition is
not to be enlarged upon in order to ereate an exception to the
rule stated, We must sccept the language as written and 1ts
~simple clarity is not to be disputed in this instance.

Most Federal Excise Taxes are levied on the producer or

- manufacturer and are not required, by law, to be passed on %o

- the consumer, Section 3403, Title 26, U.8,.C,A, provides for a
manufacturer's excise tax, on antomobilos and accessories there-

for, equivalent to stated percentages of the griao for which the

automobiles, and accessories therefor, are sold, !

In the case of People v, Werner (1936) 364 Ill,, 694, &
N.E, (2nd) 238, a writ of error was brought in the Supreme Gourt
of Illinoie to determine whether the Retallers' Occupation Tax
Act of Illinols, which 1m§osed a three per cent tax on gross re-
ceipte of sales of tanglble personal property at retall, was,
in its operation unconstitutional because as applied to retall
saleg of gasoline it was allegedly a tax upon a tax, One of the
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contentions of the gasoline retaller in that case was that, as
a gasoline retailer, he had paid a federal excise tax on
asoline and that it was 1zgropcr for the State of Illinols to
a

evy the Retallers' Occup

on Tax on his grose receipts of sales

of gasoline to his customers, The Court held that the retailer's
contention was without substance in law or fact, and spoke as

follows:

"The claim that Werner, as a gasoline retaller.
has pald a federal excise tax of one cent per .
gallon since January, 1934, 18 likewlise without
substance in law or fact, BSection 617 of the
internal revenue laws (26 U,8,C.A, Secs, 3601-
3629, see 26 U,8,C,A, Sec, 1420 et. seq. note)
levies a federasl exclse tax of one cent per
gallon on the producer or importer of gasoline
and prescribes for his registration and the /
conditions under which he shall furnish bonds,
make returns, and pay the tax to the federal
collector of the district, No excise tax is
imposed upon or paid by the retaller of gaso-
line, It may be true that the federal excise
tax upon gasoline which is pald by the pro-
ducer or orter 1s, upon ite sale to the
retaller, added to the cost of the product as
a lqpnraio charge, in the same manner as
transportation, delivery, insurance, or other
charges are aﬁ&.d. The ltunization of these
separate charges, or any of them, in the in-
voices sent by tﬁe producer or importer to

the retaller, does not change the faot that
the producer or importer has paid the tax to
the federal government and has thereby, in
effect, raised the cost of the gasoline to

the retailer, The federal excise tax has
therefore made the gasoline cost one oontrzor
gallon more to the retaller, Just as impo

or other taxes levied by the federal govern-
ment are added to the price of clgars, olgar-
ettes, clothing, or automobiles sold 51 pro=
ducers or importers to retallers. The retall-
er, vhether of tobacco, gasoline, clothing or
automobiles, has no duty or burden of collect-
ing or paying over to the federal government
any manufacturer's or importer's excise taxes—-
they have already been pald before he gets the
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article, and they are as much a part of the
cost to him as are freight, express, insur-
ance, or other g wvhich enter into and
increase the cost of such articles. When
elther the tobaceco, the gasoline, the cloth-
ing, or the autonoﬁilo is sold, the retaller
recoups himself aﬁainlt loses when he gets at
least as much as he had paid for the article,
regardless of how much federal or other taxes
may have been pald at different stages by the
processors, importers, or manufacturers who
preceded him in its ownership, * # #

The reasoning contained in the ocase of People v, Werner,
Just cited, mey well be applied -to the fact situation at hand,
and the conclusion hereinafter made is based on the well reasoned
opinion of the Illinois Supreme Court.

CONGLUSTON,

It is the opinion of this department that the term
"surchase price"” as usged in Section 11412 of House Bill No. 288,
Laws of Missouri 1947, Vol. II, page 431, is the oontraot.giico

d upon between tﬁo geller and the buyer of a motor vehicle,
and that the Director of Revenue of Missourl must use such price
as a base on which to compute the tax payable by the buyer under
the Sales Tax Act of Miseouri, without deducting from such base
figure any freight charges or Federasl Exclse Taxes which may have
entered into such contract price.

Respectfully submitted,

: JULIAN L, O'MALLEY
APPROVED: Agsistant Attorney Gencral

3 . !l Ixm[
Attorney General

JLO'M:p



