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Appropriation Vo réfu d cancelled beer
stamps may be paid to assignee of party
to:ﬂipm appropriation is made.
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/ lir, Sdjund Burke, Supervisor

D:igg ient of Llguor Control

Jefferson City, lissourl
iy { .

{  ur opinion request of December 27, 1948 is as follows:

.~ "The Legislature of the Stave of llssourl by
' Seetion 9.210 of House BE1ll No, l8l appropriated
. out of the State Treasury, chargeable to the
 Genmeral Revenue Fund, the sum of $214.33 to
. purchase beer stamps to be refunded to the
. Capltol Brewery, Iuc. to replace stamps nob
: used and cancelled by 1t upon the direction
and under the supervision of the Supervisor of
Liquor Control for the period beginsning January
7s 1946, and ending Tume 30, 19h§. The Capitol
Erewery, Inc. was declared bankrupt in the United
Stetes Distriet Court of the Vestern Distrlet of
lilesourli at Jefferson Clty, lilissouri, and Lester
. Seamcat wag appointed Trustee., The Trustee in
. Bankruptey, assigned the above referred to claim
for refund to the Capitol Products Company. The
Capitol Products Company now claims that it 1is
entitled.to the stamps. ;

"Will you please advise me 1f we can orocure the
stampe froc- the Director of Revenue for the Caritol
irewery, Inc. and then turn these atamps over to
the Capltol Products Company upon the strength of
the assignment herein referred to.

"Coples of the Ecaignmonh and the Order of the
Referee in Bankruptey are hereto attached.”

Sectlion 9+210, Lews 1947, Vole 2, page 103 is as follows:

"There is hereby appropriated out of the Stabe
ireasury, chargeable to the General Revenue Fund,

the sum Of ..ssss (¥125,842.11), or so much thereof
a8 Ay be necesse to purchace liguor and dbeer
stamps to te ref to the following named persons
or companies to replace stamps not used end cancelled,
upon the direction and under the supervision of the
Supervisos of Liguor Control, for the perlod begin-



. 5 BT AT S p st R et 6 o T e S T T )
’ £ ’ ® [ : ! ) . ! ﬁ, = ,,"e.!;‘_ """DJ 1
- ol : - / e :

ning Janmuary 7, 1948 and ending June 30, 1948 , . .
(.;.iiioi ér;';r;.ﬁltn:'. . a @ . & & 9 @ * & 9 & 8 »
Jefferson City, Iissouri 190.8h

23.49 214.33"

It 1s well to state at the outset that no particular provision’
of law exists under which there is statutory directions for the
destruction of ligquor and beer stamps under the supervision of the
Supervisor, so as to lay the basis for naking application for re-
fund by way of rellef approgriatluna, as was done here, Howevor. in
59 C, J. Section 36 page 205 it 1s said

"In the absence of a constitutional pruhibitian,
the legislature may tdte on itself tha ad just-
ment and settlement of claims . « "

State v. Draper Lli Mo, 245 eppears to adopt this rule in Missouri,
because there the court directed a clalm to be pald by ﬁha auditor in

thn following langusge:

"The Legislature audited and settled the claim, and fixed
the exact sum to be paid. The auditor has no discretion
in the premises, The Act (of the Legislature) is conelus-
ive of the indebtedness and its amount, The uuditor has
nothing to do tith its propriety or justice . . ."

OQur examination of the Constitution discloses no prohibition
against the Ceneral Alaombly'u auditing and settling a claim for
refund of taxes.

There is, however, another 'question to be conslidered 1in
connection with the opinion, It arises from the fact that it is

-

the Capltol Products Company which seeks this refund as assignee S

of the Capltol Brewery, Incorporated. The question is whether such

a clalm is assignable.

State v. Draper, supra, affords authorlty to cuncluds that such
claim is & chose in action, enforceable by writ of ma:.damus,
Mandamus is an action at law, State ex rel Horton v. Bourke, Hos Sup.
129 SW 2nd 866,868, In Bullock v, E. B. Gee Land Co. Ho. Sup. 148
W 2nd, 565, 570 the rule is stated:

"t10ne may purchase a cause of action at law and enforece
all legal rights which go with 1%, but the right to
appeal to the conloionce of a court of eguity camnot

be bought or dold.'

it naturally follows from the above that a chose in action being
capable of belng sold is capabla of being assigned.
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Tha assignuent attached to yaur opinion request, and court
order supporting the same, appear to be sufficient in form to
tranafer title to the chose in aetlon in question.

In passing upon this.roqa.lt we feel that we should mention
one outstanding fact which prevents the payment of this &p~
propriation at thil time. Sald appropriation was mndo tor the
period bzgi uary 7, 1948 and ending June 30 Under
Section Article Iv, Gonltitntion of Missouri 1945, 1t prbvidol
that no nppronrintion shall confer authority to incur ean obligation
after the termination of the fiseal period to which 1t relates and
further that every appropriation shall expire within six months
after the end of the period tor thieh it was made. 8Since this
appropriation ended on June 30, 1946, under Section 28, Article IV,
supra, after December 31, 1940, none of the funds so appropriated
could be expended.

ColcLusIion

It is therefore our opinion that the Department of Liquor
Control eould honor the claim of the Caplitol Brewery, Inc., as
agsignéd to the Capitol Products Company, and turn over to the
latter concern as assignee, stamps to the extent authorized by
the General Assembly, if it were not for the fact said tpgrapri-
ation expired on December 31, 1948 by virtue of Section 2
Article 1V, Constitution of Missourl 1945, which provides that
every appropriation shall expire within six months aftor the end

of the perilod for which it is made,

Respectfully submittied,

LAWRENCE L, BRADLEY
Assistant Attorney General’
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J. B, TAYLOR
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