
\ 
!AXATIONI ' rrui t tree sprq and garden sprq sold to owners 

of commercial orchards and truck gardens are 1 sales 
at retail1 within subparagraph (g) of Section 11407, 
Laws of Missouri, 1947, Vol. 1, p. 536. Such sprays 
not within exemption clause contained in Section 
11409, Lwvs of Missouri, 1945, p. 1869, F.:ioh clause 
refers to •seed, l.imestone or fertilizer . ; 

.1at•ch '! 1 1949. F\ LED 
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lir. G. H. Bates, .Director 
Department ot Rev~nue 
State ot H1seour1 
Jefferson 01ty, Mi sr.ouri 

Deer Sir: 

Attention: D1v1cion or Collection, 
Bales Tnx Unit. 

T.his department is in recei pt or the recent reouest of 
Hr. Sm1 th N. Cro·re, Jr., Acting Aesictant Bupervisor, Sales T..._."t 
Unit, for an of'ficie~ o )inion, \1h1Ch request reads as follo··s : 

•May I have nn official opinion of your 
office on the auect1on ot ·het her or not 
salea ta-"( shouid be collected by the seller 
of fru1 t tree sp r9.1' and vegetable garden 
spray to the otmers of commercial orchards 
and co~~ercial truck gardens? The spray re­
ferred to 1s a !1quid l1h1ch is used to pre­
vent the onset of disease to the l e nt or 
t o t he ~ru1t. · 

Section 1 , po.r:;e 186e, La11s ot 19 _5, pro­
vides that seed, limestone or ferti l izer , 
1:hich is to be used for seedine , liming or 
fert111z1no crops , -;mich t1hen harvested 
\Till be sold at retec11 or u111 be fed to 
11veotock or poultr,r to bo sold ult1catel1 
tn prooeaoed form at retail , or ~11 be 
converted into foodstuffs \"'hich are to be 
eold ultimately in p roces sed. form nt re­
t ail , are exempt froo the Sales T~~ Act . 

\lithout restricting the question above 
stated, TJay ,-e have your opinion no to 
l·rhether t lle l i quid sr>rt:J.y referred to herein 
ma1 be considered to be in the same classi­
fication as seed, limestone or tert111zer. A 



Mr. G. H. Bates, Director - 2 -
Att·: Division of Collection 

Salee Tax Un1t 

It the •~rar" under consideration 1s furnished to 01mere 
ot commercial r rohr-rds and truck ga.rdens ·bf a "sale at retail" 
as t h&t t,erm ~s defined in eub{H"t ragraph (g) of Section 11407, 
Lave .or lt1scour1, 1947, Vol . 1, p . 536, suoh sale becomes sub-­
ject to t~at1on as <:>rovided in the Sales 'l'o.x Act of U1csour1 , 
unless specitic~lly e~e~t&d1 from such taY. by eY.emption 
clausec t o be found 1n the ~lee Tar. Act at Section li409, Laws 
ot ~1ccour1 1945, p . 1869. Th!e statement involves two proposi­
tions ·hloh will be disposed ot in the order in uh1ch ther have 
been stated. 

For a def1n1t1on of "se~e at r etail• re quote that portion 
of oubparne r a.ph (g) ot Section 11407, Lave of Hi acouri, 1947, 
Vol . 1, p . 636, d~f1ning the term, as follows : 

"* ·* * (g) ' Sale nt retail ' ·mecns nny 
transfer ~nde by eny pereon engaged 1n busi­
ness as defined herein of the ouncr~1ip of, 
or title to , tn.ngible personal property to 
t he purchc.ser, for use or consumption c.,nd 
not for resale in nny form no t apg1ble per­
oonnl 1roperty, for a valuable cono1darc­
t1on; provided ho<ttever, t hat tor the pur­
poses of this act and the tax imposed t hereby, 
purchases ot t ·ansible personal propertr made 
by duly lioenaed pbysioieno. dent1ots and 
vetor1nar1ens and used in the pract1oe -ot 
t he_r proteso1ons ahall be deemed to be pur­
chases t or use or consunpt1on and not tor 
resale * * • . • 

' ( 
1The Sal~ s Tax Aet does not impose a tax upon all sales of 

tangible personAl pro~erty. The tax ia i mposed only upon sales 
•tor use or oonsumpt~on and not tor resale in any torm as tangi­
ble personal pr operty. • Berry- Kofron De*al Laboratory Oo., v. 
Smith, 345 lto . 922, 13? a. \'1. (2nd) 452. As t:as said in C1ty ot 
St. Louis v. Smith, 342 Mo. ~17, 114 s.w. (2nd) 1017, l . c . 1019. 

•tt 1s clear from these statutory pro­
visions t hat \·here one buys t~1ble 

-·- ·- ----~--~----
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personal propertr for his own use or con-
sumption he is liable for the tax. On the 
other hand, it is equally olear that where 
one burs t angible personal property for 
the purpose of resale he is not liable for 
the tax. • · 

' 

In the case ot Berr,r- lofron Dental Laboratorr Co., v. 
Smith, cited, suDra, the Bup~eme Court of llissouri discussed the 
words •use• and ~consumption• in the following l anguage found in 
137 S. ll. (2nd) 452, l . c . 464 : 

"The words •use ' and •consuoptiont are 
not technical words having a peculiar 
meaning in law, but rords in common use 
and as emplored in the statute must be 
given t heir plain, ordinarr meaning. 
Uebster•s New International Dictionarr 
defines the noun • use ' as ' Act ot employ­
ing anything, or state of being employed; 
application; employmen~ as the use of a · 
pen; his machines are in use •· 1The fact 
of being used or employed habitually; usaee , 
a s , the wear and tear resulting from ordi­
nary use. * * * •~ * * Consumption is de­
fined as ' Act or process of c~nsuming; ~mate; 
decaf, destruction; also the using up ot any-
thing, as f ood , heat or time : •consume• is 
defined as meaning to destroy the substance 
of--to use up, e~end, waste- -to ea t or 
drink up (food) . ' 

' 

Your inquir,y discloses the use to which the fruit tree 
spr8J. and garden spra7 is put by the purchasers thereof uhen 
it is stated therein t hat ~ the sprar referred to 1s a liquid 
which is used to prevent the onset of disease to t he plant or 
to the fruit . • Consequently ue have in this instance tangible 
personal ?roperty bought and used, or consumed by the purchaser. 
Now we ~ust determifte lihether this spray, after 1t has been 
used tor t he purpose heretofore disclosed, can be said to be 

• 
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Sales Tax Unit . 

nvaliable e s tangible personal nr operty for .resale in any form. 

Jt is a uell estl'bl ished rule of statutory construction 
that construction of a sta tute by those ohareed t>rtth the duty ot 
enforcing 1t, uhile not binding upon .the courts, is entitled to 
grec.t l:eight, Automobile Gasoline Co . , v. City ot St . Louis, 
326 Ho . 435, 32 s.w. (2nd) 281; Robertson v. Uanutacturing 
Lumbermen' s Undenll'iters, 346 Uo . 1103, 145 U. l·l. (2nd) 134. 

The Rules end Regulations relating to the l.f1ssouri Sales · 
Tax Act, at page 20, provide in part, a.e tollo\":e : 

N* * * Sales ot go~ds which, as in­
gredients or constituents, eo into end 
form a ?e~t of tangible neraonc~ nronerty 
tor resale by the buyer are not t axAble. 
It tangible ·".ersonal property 1s sold end 
the buyer uses and consumes same iu me.nu­
tectur1ng or producing another itec ot 
tangible personal property, suoh a sale 1s 
cede at retail and is taxable . " 

* ~ ~ * * * 0 * * 0 * * * * ~ ~ * * * 0 * • 
1 An illustration of a sale ot taQgible 

\ personal ~ro")erty which beoome s nn -1 n­
gredient or constituent part ot a finished 
product is as follows : ' Tangible personal 
pro~orty such as flour, nilk, salt, yeast . 
suesr and various other constituents, are 
purchased by o. baker uho uses the same in 
the process of baking bread. These .1tems 
enter directly into and form a ?art of a 
loaf ot bread and their urcheae is made 
tor resale 1brooees by the b~~er. The 
final sale of the ·bread by him for use or 
consumption is the taxable sale.• 

rnte liau1d spray li e are considering is u1 thout doubt used 
and consumed by ot-mers ot oom.mercie.l orchards and truck gardens 

)' 

-
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in euarding the produced crop against insects and disease. Its 
use is a preventative ~rocess used to insure a healthf and 
18.rketable crop. No suggestion has been made t hat this sprq 
~oes , or even could, become an ingredient· or constituent part 
ot the· crop on t~ich it is sprayed. It seems clear to ue that 
the buyer ot this spray, a tangible personal property, has pur­
chased the · eame tor h1~ o·m use and consumption and haa not 
used the s~e in such a manner as to classit.J it as an ingredient 
or constituent element of any product of orchard or garden. We ' 
rule the first proposition in favor ot the taxing statute on the 
definition ot "retnil sale" ns disclosed in subparagraph (e) ot 
Section 11407, cited su9r • , 

our second proposition stated herein may be disposed ot 
by a construct ion or th~t section ot the Gales Tax Act ~overing 
exempt1cns anu ~hich is dee1 ,nat ed as Section 11409, Laws ot 
Missouri, 1945, p~ 1869. nlis section i s quoted 1n its entiretr 
as rollo,·s : 

"~1ere is hereby speo1fioally exempted 
trom the oroviaions ot this article and 
from the computation or the t ax levied, 
assessed or payable under this article 
such retail sales as may be made in com­
merce between this state and any other 
state or the United States, or between 
this st~te and any foreign country, and 
any retail s:1le which the State ot . 
Mi ssouri 1s ;,)rohib1ted trom trueing under 
t he Constitution or laws ot the United 
Stetee ot America, and such retail eales 
or tangible personal p~o~erty Which t he 
General Assembl7 ot the St ate ot Ui ssouri 
is prohibiting from t axing or further tax­
ing by the Constitution of· this state . 
In order to avoid double t axati on under 
the provi sions ,r this article, no tax 
shall · be paid or collected under this 
article U"1on the sale nt retail or any 
motor tuei, subJect to an excise or sales 
t ex under another law of this state ; or 
upon ~1e sale a t retail ot tuel to be 



.. 

Mr, G. H. Ba tes, Director 8 
Att : Division ot Collection 

Sales Tax Un1 t 

• 

consumed in manufacturing or creating gas , 
pouer, steam, electrical current or in 
furnishing uater t o be sold ultillltltely o.t 
retail; or teed for livestock or poultry, 
which ia to be used in the feeding ot 
livestock or poultry to be sold ultimat ely 
in processed torm or other\-!ist at retail; 
or grain to be converted 1nto ·tood stuffs 
uhich are to be sold ultimately in pro­
cessed f orm at retail: ~ geed, limestone 
or fertilizer "·h1ch is to e used tor 

When rvested ,;rrl be sold a re or 
Seedlilf, liming or tirtn1"iln~ {jiit uh1oh 

'idli be fed to I!Veeto'of or PoU rz O~G 
sold U!tliitii't In procesSed tol"'ll atre=­
t aliJ or W111 e-convertea ln~oO!slUYts 
.whlcn are to besold uitlmatm in lro­
oess~ra-at retai1. 1 (Undersoor ng o~rs) 

It the facts ot the case at hand are t o be brough' \d th1n 
any of the exemption clauses of Section 11409, supra, they must 
t all, it at all , in the exemption clause referred to 1n your 
request, and \nich l~ have ·underscored in the above quoted 
statute. Before proceeding further in . th1s opinion t-Je t:ill out­
line the rules ot etatutor.y construction on ~mioh ou~ultimate 
conclusion is to be based regarding the exemption clause under 
consideration. · 

The Supreme Court ot l.fissouri , in construing one .of the 
exemption clauses contained in Section 11409, supra, in the case 
ot Mississippi River Fuel Corpor ation T. Smith, 350 Mo . , 1 , 164 
s.u. (2nd) 370, l . c. 377; used the tollo\11nc l nnguE'ge : 

wThat portion ot Sec. 11409 in question 
is n statute exempting from t axation! and 
tl1ll be stri'ctly construed· against h1a \:Jho 
cln1ms to be exempt under 1t, and no pre­
sumption vill be indulged in f avor ot an 
exemption. " 



"' ' • 

I 

Mr. G. H. Bates, Directo~ - 7 -
Att : Division·or Collection 

Sales Tax Unit 

The rule to be followed in construing taxing atatutea 
and exemption clauses therein has been well stated in thf tol­
lo\dng langua~ ot the Supreme Court ot Missouri in the case 
ot A.1erican Bridge Co. , v. Srilith, 35~ lfo . 616, 179 s.w. (2nd) 
12, l.c.l5: · 

'The primary rule of construction ot 
st$tutee 1e to ascertain the lawmakers • 
intent , from the lrorda used it possible; 
and to put upon the language of the tegis­
lature, honestly and ta1thtully, its plain 
end ra tional meaning and to promote its 
object , and the manifest purpose ot the 
statute, considered hiStorically, is pro­
perly given consideration • * •. While 
statutes authorizing a particular tax ere 
to be construed strictly age1net the t ax­
ing authority, a t ax exempting statute 
will be strictly construed against bim 
lfho (slaims to be exemp~ under it! • • 

With the above rules in mind we turn to the exemption 
_ clause contained in Section 11409, supraf W-hich exempts froa 

the ealee tax •seed, limeeton~ · or fertil1zer which is to be 
used tor seeding, liming or fertilizing crape. which wnea 
harvested tdll be sold at retail or w111 be fed to livestock 
or poultrr to be sold ultimatel7 in processed t or.a at retail , 
or ldll be converted into f oodstuffs which are to be sold ulti­
matelJ in processed fora at retail . ' 

A well kno\11) cenon ot statutory construction, of almoat 
universal application, 1s that the expreesion ot one thing is 
the exclusion or anotner. Facts in the instant case do no' 
warrant us in deviating from this rule 1n determining the ques-
tion at hand. Unl..ees tre can classify "fruit tree sprq' e...Tlt9 · 
•vegetable garden spray' as terms germane to the worde •seed, 
limestone or ~ertil1~er" appearing in the exemption clauee , it 
neceaaar11y follows t hat suoh sprays are not exempted from the 
t ax and it ti'1ll be unnecess&rJ to discuss the ultimate dispcsi- . 
tion to be m~de ot crops and fruits treated with suCh spray. 
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•seed" as a noun; is defined as the fertilized and matured 
ovule or the higher or tlo,gering plants (57 c.J. p . 94) . 

"Limestone" 1s a rook, more .or less orya'talline or crystalline 
granular in oond1 t1on, and consisting chi eny ot calcium carbonate 
and y1eld1nf 11me when burned (53 O. J.s., i· · are). The word 
"tertilS.zer is a mere synonym tor "manure· (Words and Phrases, 
Vbl . 18, p . 489) •. No disclosed facta coYering the contentf use 
or purpose ot the liquid spray under cone1derat1on br1nf i~, 1n 
o~r opinion, within the statute's deeor1pt1ve trords of seed, . 
. limestone or fertilizer", which t>JOrda haYe a common and well 
understood meaning. Ha•1ng reaohed this conclusion, it is not 
necessary to extend this opinioh on the question ot disposition 
to be made ot crops ¥11 thin the add! t1onal terms used in the ex­
emption clause of the statute. 

CONCLUSION, 

· It 1~ · the opinion ot this depar,ment that sales ot "tru1t . 
tree· apra;y1· and "veg~table garden spray" sold to owners ot com­
mercial orchards and commercial truck 5ardens are "sales at 
retail' as that term is defined 1n subparagraph (g) ot Section 
11407, Laws of lUssouri, 1947 • Vol. 1, p. M6. - It 1e also the 
opinion ot this dep~ent that such tru1t tree spray' and 
•vegetable garden apra1" are not \d thin the ·exemption clause con­
tained 1n Section 11409, Lawe ot M1seour1, 1946, p . 1969, i ·~ch 
spec1tioal17 exempts from the ~rovis1ons ot th~ Sales Tax Act 
•seed, limestone or tert111zer used under the conditions stated 
in such exemption clause. 

i ' 

APPROVED: 

J. E. TAYLOR 
Attorne1 Generel. 

JLO'M:p · 

/ 

Respeottully submitted, · 

4tmiAN L . 0 ' UALLE! 
Assistant Attorney General 
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