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TAXATION:  Frult tree spray and garden spray sold to owners

of conmarcizg orchards and truck dens are "sales
at retail" within subparagraph (g) of Section 11407,
Laws of Missouri, 1947, Veol, 1, p. 536. Such sprays
not within exemption clause contained in Section
11409, Laws of Missouri, 1945, p. 1869, yhich clause
refers to "seed, limestone or fertilizer. s
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Mir, G, H, Bates, Director
Department of Revenue
State of Missouri
Jeffercon City, Micsouri

Attention: Division of Collection,
Sales Tax Unis,

Deer Bir:

This department is in receipt of the recent recuest of
Mr, Smith N, Orowe, Jr., Acting Assistant Bupervisor, Sales Tax
Unit, for an officliel opinion, vhich requeet reads as follows:

"May I have an officlal copinion of your
office on the guestion of wvhether or not
sales tax should be collected by the eeller
of frult tree spray and vegetable garden
spray to the owners of commerclal orchards
and commercial truck gardens? The epray re-
ferred to 1s a liquid which 1& used %o pre-
vent the onset of dlsease to the nlant or
to the fruis, '

Section 1, page 1868, Laws of 1945, pro-
vides that seed, limestone or fertilizer .
which 1s to be used for seeding, 11&1:3 or
fertilizing erops, which when harvest
will be eold at retail or will be fed to
livestock or pouliry to be sold ultimately
in processed form at retall, or will be
converted into foodstuffe which are to be
gold ultimately in procesced form at re-
tall, are exempt from the Sales Tax Act,

Without restricting the question above
stated, may we have your opinion as %o
whether the liquid spray referred to herein
may be considered to be in the same classi-
fication as seed, limestone or fertilizer.,"
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If the "fpray" under consideration is furniehed to owners
of commercisl o hards and truck gardens by a "sale at retail"
as thet term efined in aubpamgraph (g) of Section 11407
Lews of Miseoy 1, 1947, Vol, luch gale becomes eu
Ject to taxation as provided 1i es Tox Aet of Missouri,
unless specificsl ex ted from suoh tax exemption
clauses to be fo e Sales Tax Act at tion 11409, Laws
of Miscourdi 1945, p. 1869 Thie etatement involves two p u—
;has ::htgg will be disposed of in the order in which M

een sta

For a definition of "sele at retall" we guote thet portion
of subparagr ﬁh (g) of Section 11407, Laws of Miesouri, 1947,
Vol. 1, p. defining the term, ae followss

sl (ﬂ 'Sale at retall' meens -y
transfer made by sny person engaged in busie
ness as defined herein of the ownersiiip of,
or title %o, tangible personszl property to
the purchaser, for use or consumption and
not for resale in any form as tangible pere-
sonal property, for a valuable oonaidera-
tion; provi however, that for the p
poua of this act and &tu tax uposod thoroby,
purchases of tangible personal property made
by duly licensed physioclans, dentists and

-Y  yeterinarians and used in practice -of
thelr professions shall be deemed to be pur-
chases for uu or consumption and not for
resale * ® %,

The Sales Tax m does not impose a tax upon all sales of
tangible personal property., The tax i1s imposed only upon sales
"for use or oons\uptioa and not for rualc in any form as tansi-
ble tEu::'slmmll. property." B -Kofron Detial Labom 00.

345 Mo, 922, 137 8,W, (2nd) 4562, As was n ﬂl
8t. Louil v. Sllith 342 I(o. 317, 114 8,v, (2nd) 101'7 l.c, 019.

"It 18 clear from these statutory proe-
visions that where one buys tangible
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personal property for hie own use or cone

sumption he 1s liable for the tax. On the

other hand, 1t 1e equally clear that where

one buys tangible personal property for

:ﬁo gurpgsa of resale he 1s not liable for
e tax,

In the case of Berry-Kofron Dental Laboratory Co., v,
Smith, cited, supra, the Supreme Court of Missouri discussed the
words "use" and “consumption" in the following language found in
137" 8.,W, (2nd) 452, 1,c, 454:

"The words 'use' and 'consumption' are
not technical words having a peculiar
meaning in law, but words in common use

~and as unployea in the statute must be

- glven their plain, ordinary meaning.
Webster's New International Diction
defines the noun 'use' as 'Act of employ-
ing anything, or state of being employed;
application; employment, as the use of a
pen; his machineg are in uuo'i 'The fact
of being ueed or employed habltually; usage,
as, the wear and tear resulting from ordi-
nary use, ® ®* # & # % Consumption 1s de~
fined as 'Act or process of consuming; waste;
decay, destruction; also the using up of any-
thing, as food, heat or time: !'Consume' is
defined as meaning to destroy the substance
of--to use up, expend, waste--to eat or
arink up (food),"

Your inquiry discloses the use to which the fruit tree
spray and garden spray 1is gnt by the purchasers thereof wvhen
it 1g stated therein that Ythe spray referred to is a liquid
which 18 used to prevent the onset of disease to the plant or
to the fruit." Consequently we have in this instance tangible
personal oroperty bought and used, or consumed by the purchaser.
Now we must determine whether this spray, after it has been
used for the purpcose heretofore diselolo&, can be sald to be



Att: DPivieion of Collection
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avaliable as tangible nersonal nroperty for .resale in any form,

. It 18 a well established rule of statutory constructlon
that construction of a statute by thoee charged with the duty of
enforeing 1t, while not binding upon the courte, is entitled to
great weight, Automobile Gasoline Co,, v, City of St. Louls,
326 Mo, 436, 32 8,W. (2nd) 261; Robertson v, Hanuraoturigi
Lumbermen's Underwriters, 346 Mo, 1103, 1486 5.W, (2nd) 134,

The Rules and Regulations relating to the Missouri Sales
Tax Act, at page 20, provide in part, as follows:

W& # ¢ Sales of goods. which, as in-
edlents or conetituents, go into and

orm 2 part of tangible nersonal property
for resale by the buyer are not taxable,
If tangible nersonal property is sold and
the buyer uses and consumes sszme i manu-
facturing or producing another item of
tangible pereonal property, such a2 sale 1is
mede at retail and ie texable,"

* 6 REERDEREDRRE TR REN S

"An 1llustration of a2 sale of tapgible
' personal property which becomes an in-
gredient or constituent ?nrt of a finlshed
product 1s as follows: 'Tangible personal
property euch as flour, milk, salt, yeast,
suger and various other oonstitucn&u, are
purchased by a baker who uses the same in
the process of beking bread. These items
enter directly into and form & part of a
loaf of bread and thelr ourchese is made
for resale nurposes by the baker. The
fingl sale of the bread by him for use or
consumption is the taxable sale,"

The 1iquid spray we are considering is without doubt used
and consumed by owners of qonmoroial orchards and truck gardens

i)



Att: Division of Collection
Sales Tax Unit

in guarding the produced crop against insects and disease, Its
uge 18 a preventative process used to insure a healthy and
narketable crop, No suggestion has been made that thie spray
does, or even could, become an ingredient or constituent part
of erop on whiuﬁ it is sprayed., It seems clear to us that
the buyer of thie spray, a2 tangible personal property, has pure
chaged the same for his own use and consumption and has not
used the same in such a manner as to classify it as an ingredient
or constituent element of any product of orchard or garden, We °
rule the first proposition in favor of the taxing statute on the
definition of "retall sale" as disclosed in subparagraph (g) of
Section 11407, cited supra, :

: Our second proposition stated herein may be disposed of
by a construction of that section of the Sales Tax Act covering
exemptions and which is deslgnated as Section 11409, Laws of
nis;ogii, 1945, p, 1869, s section 1s quoted in its entirety
a8 Tollowse? >

"There 1s hereby specifically exempted
from the provisions of thies article and
from the computation of the tax levied,
assessed or payable under this article
such retail sales as may be made in come
meree between this state and other
state of the United States, or between
this state and any foreign country, and
any retall sale which the £tate of :
Miesourdi 1s prohibited from texing under
the Constitution or laws of the United
States of Americe, and such retall gales
of ¢ ble personal property which the
Gen Asgembly of the State of Missouri
is prohibiting from taxing or further tax-
ing by the Constitution of this state.

In order to avold double taxation under
the provisions »f this artiecle, no tax
shall be paid or collected under this
article upon the sale at retall of any
motor fuel, subject to an excise or sales
tax under another law of this state; or
upon the sale at retall of fuel to be
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consumed in manufacturing or creating gas,
power, steam, electrical current or in
furniehing water to be eold ultimately at
retall; or feed for livestock or poultry,
which 1s to be used in the feodlng o}
livestock or poultry to be sold ultimately
in processed form or otherwise at retall;
or grain to be cdonverted into food aturrs
which are to be sold ultimately in pro-
cecsed form at rotail;.%g geed

or ifggilizar

tImately If Drooe '
€ conve
%gum§g_§ﬂg'_ms

coring ourn)

If the facts of the case at hand are to be brought within
any of the exemption clauses of Section 11409, supra, they must
fall, Af at all, in the exemption clause referred to in your
roqpoat, and which we have underscored in the above quoted

't&tut’.

Before procéeeding further in thie opinion we will oute-

line the rules of statutory construction on which oup ultimate
conclusion 1s to be based regarding the exemption clause under
consideration,

The Supreme Court of Missouri, in construing one of the
exemption clauses contained in Section 11409£hsuprt, in the case

of Misslssippl River Fuel Corporation v,

380 Mo., 1,164

s.W. (2nd) 370 l.c. 377, used the following languago:

"That portion of Seec. 11409 in question
is a statute exempting from taxatiohila:go

. will be strictly construed againet

claime to be exempt under it, and no pre-
gsumption will be indulged in’ favor of an
exemption,"
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The rule to be followed in construing taxing statutes
and exemption clauses therein has been well stated in the fol-
lowing language of the Supreme Court of Misesouri in the case
g; A?eriggn Bridge Co,, v, Bmith, 362 Mo. 616, 179 8.W. (2nd)

’ +C. :

"The primary rule of construction of
statutes 1s to ascertain the lawmakers'
intent, from the words used if possible;
and to put upon the 1&ng:§§:lof the Legis-
lature, honestly and fal 1y, its plain
end rational meaning and to promote ite
object, and the manifest purpose of the
statute, considered historically, is proe-
perly given consideration # # &, While
gtatutes authorizing a particular tax are
to be conetrued striotly ageinet the tax-
1n§ authority, a tax exempting statute
will be strioily congtrued sgalnst him
who ¢laims to be exempt under it."

With the above rules in mind we turn to the exemption
clause contained in Section 11409, -ugrn which exempts from
the sales tax "geed, limestone or fer 111:or which is to be
used for seeding, liming or fertilizing crops, which when
harvested will be sold at retail or 1 be fed to livestock
or poultry to be sold ultimately in processed form at retail
or will be converted into foodstuffs which are to be sold ulti-
mately in processed form at retail.” :

A well known canon of statutory construction, of almost
universal application, is that the expression of one thing is
the exclusion of another, Facts in instant case do not
wvarrant us in deviating from this rule in determining the quee-
tion at hand, Unless we can classify "fruit tree spray" and
"vegetable garden spray" as terms germane to the words "seed,
limestone or fertilizer" appearing in the exemption clause, it
necessarily follows that such spraye are not oxcngzza from the
tax and it will be unnecessary to discues the ultimate disposi-
tion to be made of crops and fruits treated with such spray.
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"Seed" as a noun, is defined as fertilized and matured

ovule of the higher or flowering plants (57 C.J. p. 94), /
“Limestone™ 1g a rock, more or less crystalline or crystalline
granular in condition, and eonalsting chiefly of calecium carbonate
end yielding lime when burned (83 C.J.8., p. 806), The word
"fertilizer" 1s 2 mere synonym for "manure" (Words and Phreases,
Vol, 18, p. 489). No disclosed facts covering the content, use
or purpose of the ligﬁtd spray under consideration b 1%, in
our opinion, within the statute's descriptive words of sea&,.
limestone or fertilizer”, which words have a common and well
understood meaning, Having reaghed this conclusion, it is not
necessary to extend thieg opinion on the question of disposition
to be made of crops within the additional terms used in the ex~
emption clause of the statute.

CONCLUSION,

It 1g the opinion of this department that sales of "fruit
tﬁia‘:gray‘ and "vegetable garden spray" sold to owners of com=-
mercial orchards and commercial truck gardens  "gales at
retall® as that term is defined in snbparag;uph g) of Beotion
11407, Laws of Missouri, 1947, Vol, 1, p, 536, It is also the
opinion of tihls department that such “fruit tree ngray' and
"vegetable garden igr are not within the exemption clause cone
tained in Section 1 , Lawe of Miesouri, 1945, p, 1869, vhich
gpecifically exempts from the provisions of the Sales Tax Act

"seed, limestons or fertilizer' used under the conditions stated
in such exemption clause,

Btnpcqtruilj submitted,

JURIAN L, O'MALLEY
s Agsistant Attorney General
APPROVED:

Attorney General
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