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1 . 3ond not sufficient in ~ount . 
HI GHWAY El,G I NBER ' S 
BOliD . 

2 . Bond insufficient bec~use qualifica­
tion of le6al ity keeps it from containing 
condi t ions r equired by statute . 
3 . Uembers of Count y Court who voted to 
accept bond might be liable if damages ac ­
crued as a r esult of its i nsufficiency. 

' Honorable Edw . w. Spoisor 
Prosecuting Attorney 
Chariton County 
Keytesville, JUssouri 

Doar Sir : y. 

March il, 1948. Fll.ED. 

ilf 
'l'his will aclmowledse your recent letter in which 

you request an opinion of this depnrtmont . Your lot tor is 
as .followsa 

"A :camber of the County Court of Chariton 
County, Uissouri , has requested that I ob­
tain an opinion from your office concern­
ing tho .following propositions 

"Section 9656, Hissourl {evised Statutes , 
1939, provides that t ho County HiGhway 
EnGineer shall provide a bond conditioned 
on the perrormo.nce and matters of thin._;s 
therein stated. 

"'l'horo is included herow1 th o. copy of tho 
bo1ld of tho County Highway Engineer of this 
county, wh1c~ bond waa accepted by two or 
the three meobers or tho County Court ovor 
tho objection of tho· third mombor . Tho ob­
jection of tho third member bcine ~~at the 
bond is ~proper and insufficient, nartic­
ularly because tho &mount is only 1000.00, 
whilo the value or property that will be 
pl aced in the engineer's cuatody will amount 
to about caooo.oo. and alao . because of the 
clause included in the bond which provides 
that the engineer or. his bondmen shall not 
be liable for any loos sutrored because of 
tho theft of any of tho county property in 
his custody by others than himselr . The mem­
ber of the County Court objectine; t o tho bond 
foele that the bond, if not worthl ess in its 
present form. is insufficient and doos not 
comply with the law. lie further desires t o 
lmow what t ho personal liability of the mem-
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bers of tho County Court would be in the 
event county property in tho custody of 
tho eneineor was stolen, by thoir accept­
ance of this bond. 

nYour opinion will be weatly appreciated 
on this matter . " 

-

You have sub~tted with your latter tho bond approved 
by two judees of the county court, as to t he suf ficiency or 
which your inquiry pertains . 

. . 
Section 8656 , H. s . Mo . 1939, which is the sootion re-

quiring tho county h1G):lway engineer tp furnish a bond, is as 
follows a 

' 

"Before enterinn upon t he performance 
o;C his duties, tho count-y highway en­
gineer and his assistants shall each 
execute and deliver to tpe county court 
a bond in such sum as may be fixed by 
the court , with two or more sufficient 
securities , or the bond of a surety com­
pany authorized to do .businesa in this 
state , . to bo approved by the court, con­
ditioned for ttte faithful discharge of 
his duties as such high,ray encineer; and 
that he will account for and deliver to 
his successor in office, ..at tho expira­
tion of his term of office , all tools, 
rmchinery, . books, papers and othor »rop• _ 
erty belon:::;ing to the county and · road 
districts t heroor . " 

VIe direct your attention to 
quoted statute mnkes no r equironent 
bond required, and by failing to do 
mattor of the aznount to .he required 
cretion of the county court . 

\ the fact that the above-
as to tho amount of the 
so necessarily leaves ·the , 
entirely within the. dis-

We are of t ho opinion that ., in view or the f.act that 
tho statute loft tho natter of' the anount of tho bohd within 
the discretion of' t~e court and of the furthe r fact that a 
majority of the court approved a bond in tho amount of ~1000 .00, 
the bond cannot be held to be illecal on any theory as to the 
insufficiency of the anount specified thoroin. · 

Tho socond quest ion invol vod in your inquiry is whether · 
or not tho bond ia insuf ficient under the statute, because or 
the folihowing provision thereof's "Sa1.d onginoer not· to be re-
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sponoible for loEHl of county pi'oporty duo to theft by others . " 
~lith roforonce to this question \70 contend that wo do not be­
lieve that this provision should be in tho bond , for .tho rea-
son that the county hi3ht1ay encineor Tloul<l not be litlble for 
l osses sustained by reason of theft by others , unless said 
thoft was contributed to by his ovm nc~liconoe, and that , there­
foro , ho noods no protection from such non- existent liability, 
and for , tho further reason that ~ny liability of tho engineer 
growing out of theft by others , contributed to by his own noeJ.i­
gence or carelessness, is vd thin tho intendment of the statute 
requirinc the bond, and the bond should D..fford protection a~ainst 
any loss arising therefrom. 

1~o third question invol ved in your inquiry is whether 
or not since the county court , by permitting the incorporation 
of the above.:.quotod provision in the bond. v1hich it has accept­
ed, has fail ed to require such a bond as affords the full mea­
sure of protection required by tho statute , the mombors of the 
court would bo liable for loss sustained by the theft of county 
property involved by peroons other than the engineer . · 

Our first comment , with roferenco to this last- montioned 
question, is that thor o oortainly con be no liability on the part 
or any Judge or tho county court vrho disaonted from and voted 
against the acceptance of such a bond , because neglieence on his . 
part coul d not be established . \lhethor tho Jud0es , who voted for 
the acceptance of a bond which did not contain all of the condi­
tions required by the s tatute for tho protection of the county 
property, would be liable, personally, for loes sustained by the 
county as a r esult of tho failuro of tho bond accepted to con­
tain such conditions ~1d provisiono so required by tho statute , 
dopenda upon tho question as to whether tho aot of tho county 
court in accepting such insufficient bond was a judicial or a 
ministerial act . If it was a Judicial act, the judges would not 
be liable in any event; but if it wns a ministerial act , we are 
of the opinion that the Judges who voted for tho acceptance of 
the insufficient bond would be liable in tho event of loss to the 
county, resultine from the failuro of the bond accepted by ~1em 
to contain the conditions and provisions required by tho statute . 

It has boon hold by tho Supremo Court of Hissouri a 

";:· ;~ ~t- :No action could bo broueht aeainnt 
a Judco for any Judgment rendered by him 
in his judicial ch aracter • . * ~~ ;t-" (Stono et al 
Graves, 8 I.fo . 148 , l.c . 151.) 

• 
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It was further held, however, in tho same opinion 
as followsa 

"This principle is not tc be understood 
as extending to ministerial nets required 
to be p~rfor.med by an officer whose tunc­
tiona may be somet~es jud~cial. Some of 
tho duties of the justices are judicial 
and eome ministerial, and when he act• 
ndnistorially, or is requested to do a 
ministerial act for error and misconduct, 
he is responsible in like manner and to the 
same extent as all other ministerial of­
ficers._ Tho distinction is betwoen judi­
cial and ministerial acts . " 

' 

A • .. 

We a r o of t ho opinion that tho acceptance by the court 
- of tho _bond, a copy o£ which is submitted for our examination, 
and which contains a provision against the liability of the 

# enc;inoer for d.amae;ea resultinG :fron1 tho loss oi' property, by 
theft by others, amounts to t ho failure and negloot on the part 
or t ho court to porfo~ tho ministerial duty prescribed bj the 
aforesaid section of t ho statutes of requirir13 a bond from the 
hi (Shwa.y engineer " ~:. .;:- ·::· tsondi tionod -l; .;; that he Vlill account 
for and delivo1~ t o his successor in office, at the expiration 
or hia tern or o~fice, all tools. machi nery , books, papers and 
other proporty belonging to tho county and road districts there­
or . " 

Article 6, Section 7 of tho present ~onatit'\ltion of Mis-
souri , provides as followe1 

"In each county ·!} ~:- thoro shall be elected 
a county court of three members which shall 
manage all county business as prescribed by 
1 aw·:; -~· .;~ • " 

We aro of t ho opir.ion that under t he forogoi nc; consti­
tutional provision moat or the dutios growing out of the man­
agement of tho county businosa, for tho performance or which 
t'unction tlie county court exists, are purely m1n1ctorinl . 

-....... We bel1ovo that t11.o requ1rentcnt of such a bond by t he 
court is a ministerial. ruther than a judicial duty, for the 
reason that tho spoci f i9.at1on of t ho character of the bond re­
quired 1s so plain and munistakable as not to require judicial 
interpretation. Therefore , if the court accepts a bond which 
doos not fulfill the requiromonts of tho statute, it has there­
by failed to porforn a minioterinl duty i~posad upon 1t by stat­
uto, and the members who voted for thut course of action would 
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b~ civilly liable if damages should reoult from such failure . 

CO~TCLUSIOlT. 

We are, the r efore , of the opinion that, 

1. In view of the fact that the statute empowers 
the county oourt to fix the amount of the bond, _the Olooo. oo 
submitted cannot be said to ·be insufficient in amount . · 

2 . In view of the , fact that the statute requires a 
bond to be furnished by tho hiehway en~ineer , conditioned for 
tho delivery of all property in his custody to his successor 
in of fice at tho expiration of his "tor.m, the presence of a 
provision in the bond exempting the onginocr fro~ responsibility 
for tho loss of such 41roperty, as a l'osult of theft ~Y others , 
is such a lim tation of the aforesaid oondi tion required by the. 
statute as to rendor the bond insufficient . 

3 . In view of tho fact that t ho failure by the county 
court to require a sufficient bond is tho failure to perform 
a ministerial duty, those members of tho court who voted for 
t ho acceptance of such insufficient bond would be secondarily .. 
liable for any loss accruint to t ho county as a result of the 
insufficiency o~ the bond . 

APPROVh"D a 

J . t: . TAYLOR~ . Attornoy~Gon~ 

SJ.l\1/LD . 

I 

Respectfully submitted, 

SAMUHL n. YIATSON, 
Assistant Attorney- General 
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