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·. col:tected under provisio-ns. of House 
Bill No . 65 of the 64th General Assembly 
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~y 16, 1948 Jj 

1r. B. E. P.agland 
Chief Clerk . 
State Auditor's Office 
Jef ferson City, ltlssoUri 

nom.~ Sir: · 

This is in reply to your request for an opinion, which 
reads as follows: 

" ,o have received several requests for 
information from circuit clerks and 
recorders concerning the fees to be · 
collected for performing the duties 
outlined in House Bill lio. 65 , passed 
by the 64th General Assembly and ap­
proved May 10., 1948. 

. 
"~ill you kindly give us an opinion 
as to whether or not tho fees provided 
for by House Bill Uo . 165 · are account­
able rees?" 

... 

The fees of which you speak above are contained in s ections 
35 and 37 of House Bill No . 65 , and read •as followst 

"Section 35. Every officer authorized 
to issue marriage licenses ohall be paid 
a recording fee Df fi~ty cents for each 
marriage certificate filed with him and 
reported by him to the state registrar . 
The recordins fee shall be paid by the 
applicant for the license and be collected 
together with the foe for the license . 

· "s ection 37 . The clerk of the court shall 
be paid fifty cents for each certificate 
prepared and forwarded by him to the state 
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· registrar as above provided which shall 
be taxed as costa in the caae in which 
the decree was rendered, " 

·~ ~ . . 

· In the above-quoted sectiona you will notice that the 
fees provided for have not been designated by the Legislature 
aa nonacoountable tees, In the absence of such direction, •• 
mu.t look to see if they can be so considered by other general 
laws ot the Legislature , . 

I 
In counties or the second class the Legislature has pro­

vided by Section 13408,2, Mo . R, S. A,, 1939, for the clerk of 
the circuit court to receive as compensation for his aervicea 
a aum of $4,000 annually. 

Section 13408, 7, Mo. R. S. A., 19S9, provides that "The 
clerk of the circuit court shall pay monthly into the county 
treasury the amount or all fees collected by virtue of hia 
office and duo the county, and every clerk shall be liable 
on his official bond for all tees collected and not accounted 
for by him as provided by law. " 

I 

section 13547 . 220, Mo . R.S . A., 19391 establishes com­
pensation not to exceed $4 1 000 annually for recorders in 

-counties of the second claaa, paid out ~f the fees received 
by him. 

Section 13547.221, Mo . R.s .~., 1939~ provides that "All 
fees, charges and ' moneys collected by the recorder of deeds 
in'· excess of the amount to which he is entitled for compenaa­
tion aa herein providep, shall be the property of the county. " 

In counties of the third class wherein there is a sep­
arate circuit clerk and recorder, Section 13408. 8 1 Mo.·n.s.A., 
1939, provides for an annual aalary for the circuit cle~k, 
while section 13408.10, Mo . R. s . A., 1939, providesr "And 
monthly, such clerks shall pay into the county treasury the 
amount or all fees collected by virtue of his office and every 
clerk shall be liable on his official bond for all fees col• 
lected and not accounted for by him as provided by ·law. " 

section 13187~1, Mo •. R. S•A. , 1939, provide•r "The re­
corder in counties of the third class, wherein there shall 
be a separate circuit clerk and recorder, shall keep a full, 
true and taithtul account of all fees of every kind received• 
and make a report thereof every year to the county courtJ and 
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all fees received by him, over and above · the sum of $4000 
except those set out, in Section 2 here~f, for each year of 
his official term, after paying out of such fees and emolu­
ments such amounts for deputies and assistants in his office 
as the county cou~t may deem necessary, shall be paid into 
the county treasury. " 

The exception provided for in Section 13187 . 2, Mo . R. S. A., 
1959 1. does ~t pert~n to Ho?se Bill No. 66. 

section 13408.13, Mo. R.S .A., 1939, provides for ~ annual 
salary for the ,circuit clerk and r.eoorder ~n oountiea of the 
third class wherein the two offices have been combined, wh11• 
Sections 13408.16 and 13408.16, Mo . R. S.A., 1939, provide that 
the fees accruing to the office of recorder and circuit clerk ~ 
shall be paid into the county treasury monthly. ' 

l I 

section 13408. 20, Mo . R.s .A., 1939, provides an annual 
salary for the . cirouit clerk and recorder in counties of the 
fourth class, while Sections 13408.22 and 13408.231 Mo . R.S.A., 
19391 provide that all fees accruing to the office of recorder 
and cir.ouit clerk shall be paid monthly- to the county treasurer. 

l /. • " t ' . In the laws mentioned above there has been expressly ex• 
eluded all fees earned by the circuit olerk 1n cases of change 
of venue tro:m othel' counties. Thus, it is seen that the Legis­
lature has proscribed that tho method· of payment or l'&eorders 
and circUit elerks .shall be by sal~y, and it has abolished 
tt3 fee system wi th an exception in the . cases of change of 
vonue and that provided .for in section 13187 .1, supra. . . . 

. . 
It nas . long been the law in this state that "If the stat-

ute provides compensation in a particular mode or manner, · then 
the officer is confined to that manner and is entitled to no 
other or furthe:t" compensation or -to any different mode of se­
curing same.. such a'tatutea, too, - ~ust b~ strictly construed 
as against the officer. w i$- * It is well established that a 
public office~ claimi~s compensation for official duties per­
formed must point out the statute authorizing such payment . " 
Nodaway county v. Kidder, 129 s.w. (2d) 857, 860. 1 

In the instant problem before us, , the Legislature hae 
provided a manner of compensation for recorders and circuit 
clerk~, i.e., 1by annual salarJ. In adopting this manner or. 
payment it has provided for an exception in the ease o~ fees 
derived in eases of change of venue. 
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It has long been a rule for the construction of statutes 
that the express mention of one thing in a statute tmpliea 
the exclusion of another thing, generally called the doctrine 
"expressio unius est exclualo alterius . • It is also a rule 
ot construction of statutes that the Legislature is presumed 
to know -the state of law aa it exists at the time of the pas­
sage of an act and also the construction which has been placed 
·upon the law by the courts.· Howlett v. Social Securi~y 
Commission, 14~ S . r.r . ( 2d ) 806 , . 811 . , 

In UoU3e Bill no . 65-- the Legislature h~s provided addi­
tional duties for recorders and circuit clerks . !n the case 
or state v . Nolte, 180 s.w. (2d) 740, the court said: 

\ . 

" * * * Extra compensation for extra 
services must Qe expressly authorized. 
See Iiodat1a7 County v . Kidder, 344 ldo. 
795 ~ 129 s.w. 2d 857 . Extra duties do 
not automatically bring extra c_ompenaa­
tion~ Bates v. St. Louis, 153 Mo. 18, 
54 s . W. 439 , 77 'Am. st . Rep. 701; 
Gammon v. Lafayette county, 76 Mo. 675 . " 

There!'ore , in the construction of House Bill No. 65 it 
must be presumed that the Legislature knew that the imposftion 
of the 'extra duties upon the recorders and circuit clerks would 
not automaticall~ bring extra compensation to them personally. 
If the Legislature had ao intended, it could have expressly 
provided therein tor the eAtra co~ensat1on to be treated in 
the same manner as the fees in oases of change of venue. It 
is not ror us to determine the propriety of matters which prop­
erly per tain to the leg1nlat1ve branch or the government . · If . 
the Legislature desires to burden recorders and circuit clerks 
with additional duties without additional compensation. that 
is the prerogative of the Lo~islature . 

Conclusion. 

It is the opinion of this department that the Legislature. 
by enacting House Dill No . 66 and failing to specifically pro­
vide that the fee should accrue personally to the . reco1•dera and 
circuit clerks , meant that these fees should be treated as others 
and turned into the county treas~ as provided by law. 

APPROVED: 

J. ~ . TAYLOR 
Atto.rney General 

Respectfully submitted, 

JOHN R. BATY 
Assistant Attorney General 
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