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' .TAXATION ANl> RBVBMUBI Method or computation of Mis~ouri inheritance 

tax upon contingent remainders under Sec. 597, 
· R. s. Mo. 1939, as amended, Laws 1943, p. 307. 

April 15, 1948 

Mr. M. B. Morris 
Director of Revenue 
Jefferson City, Missouri 

Dear Sir1 

Attention: Mr. c. L. Gillilan, Asa•t Supervisor 
In charge of Inheritance Tax 

Reference is made to the request for an official opinion 
of this department made by Mr. C. L. Gillilan, Assistant Super
visor in charge of Inheritance Tax, Department or Revenue, 
baaed upon the facta set forth 1n a letter attached to such 
request, reading, in part, as followas 

"Res Bstate of Prances Darlington Paxon, 
Jackson County, No. 58958 

"I have been appointed inheritance tax appraiser 
by the Probate Court of Jackson County, Missouri, 
at X&naaa City, in the above estate. :t should 
like your advice with reference to the assess
ment or the tax . 

"By the will of the above deceased, the residue, 
after a trust estate tor the benefit of a daughter, 
45 years of age, is divided into eight parts, to 
be distributed on the termination of the trust, as 
follows: 

•(a) One-eighth thereof to my brother, Walter 
Darlington, if then living, but if he be not 
then living, to the heirs ot his body, per 
stirpes and not per capita. 

•(b) One-eighth thereof to the heirs of the 
body of my deceased sister, Helen Darlington 
Pugh, per stirpes and not per capita.• 
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"The provisions and situations with respect to 
the other six-eighths are similar to one or the 
other ot the above. 

"With respect to (a) above, Walter Darlington 
is living, but is older than the beneficiary of 
the trust. He has four living children, two of 
whom have two children., one has one child., and 
one has none. The attorney for the estate claims 
t~t . under Sec. 597, R. s. Mo. 1939., as amended, 
Laws ot Mo. 1943, p. 307, the tax should be 
assessed against the five grandchildren for the 
part t hat each will re.ce..1.ve., and against the one 
child who baa no children for t he part she will 
receive. 

"With respect to (b) above, the heirs ot the 
body of Helen Darlington Pugh., deceased, at the 
time of t he death of Frances Darlington Paxon., 
are three .children, one ot whom has seven chil
dren, one., .three children, and one., no children. 
The .attorney for the estate contends that the 
tax should be assessed against the ten grand
children for the part each will receive., and 
against the one c~ld who haa no children for 
the part ahe will receive." . 

Section 597, R. s. Mo. 1939, was amended by an Act or the 
62nd General Assembly, found. Laws ot Missouri, 1943, page 307. 
The portion thereof applicable to the matter under considera
tion reads as followst 

"Where any prop~rty shall after the passage of 
this article be transferred subject to any , 
charge, estate or interest, .determinable by the 
death of any person, or at any period ascer
tainable only by reference to death, t he in
crease accruing to any person or corporation 
upon the extinction or determination ot such 
charge, estate or interest, shall be deemed a 
tanafer of property taxable under the provi
sions of .this article in the same manner~· 
though .the person or corporation beneficially 
entitled thereto had then acquired such in
crease from the person from whom the title to 
their respective estate or interests 1a derived. 
When the property is transferred in trust .or 
otherwise, and the rights, interest or estates 
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ot the transferees are ·wholly dependable upon 
contingencies or conditions whereby they may 
be wholly or in part created, defeated, ex
tended or abri4ged~ a tax shall be fmpoaed upon 
aaid transfer at the lowest r•te which', on the 
happening ·or any · of th'e · aa!.d' contingencies or · 
condit'ions, would be po·saible' under the prov'1.
s1~ns or this' article, · and . su~h tax so imposed 
shall b'e due and payable 'forthw'i tl:l by the 
executo~, administrator, or trustee out of the 
pr9perty ·transferred& * * *" 

A comparison of the statute as it now reads with its form 
prior to the amendment ~ntioned discloses t hat the only change 
made by such amendment was the incorporation of the word "lowest" 
in lieu of the word "highest," appearing previously • . 

It is noted from the letter upon which the inqUiry is baaed 
that the cont ention 18 made that the inheritance tax upon the 
contingent transfers made Under (a) should be computed upon the 
basis of the grandchildren of the testatriX receiving all ·of 
the remainder. I t is further ndted that it · is contended that a 
similar position is taken with resp~ct to the transfers provided 
for in (b) thereof. · 

With these eontertt1ons, we are 1unable to agree. The state
ment of facts with respect to (a) discloses that the t~rst taker, 
viz .. , Walter Darl.ingt<?n, ~s now .. living. 'J:he stat~Ulent of tacta 
further discloaes that with regard' to (b), three chldren of · 
HEllen Darlington ·fugn are now 'liVing. In· the premises:, a ·pre
sumption arises that such sta~ua will continue until the death 
of the holder of the life estate and ~he termination ot the 
trust provided by the terms pf the will • . To this effect; see 
"Evidence," 31 C.J.S., par. 14o, page 791; also,~ In re Person's 
Estate, 263 N.Y.s. '781, 147 Mise• 398, and In re Shupack'e 
Estate; 287 H ~ Y • s·. 184, 158 'Mise • 873 • In the fir$t · mentioned 
case the court declared that, iri cbmputi~ estate tax exemp
tions, the prober· pro~edure was to assume that ·existing ~1r
cumatancea would continue and tnat ·a ·eontingently vested in
terest would not be dives ted by death o£ 'the bene£ic1ary prior 
to reaching the age wheri the principal of tne trust fUnd was 
payable. · 

In view of this evidentiary presumption, it seems unreason
able that the inheritance tax should be computed upon the basis 

· contended for. To do so would lead· to spec~tion based upon the 
remote possibilities of the death· of Walter Darlington, hj,a four 
11 ving children, and the three living children of Helen Darlington 
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Pugh. It is our thought that the preaumption, t1rat aent1oned, 
ot a continuance ot the ex1at1ng atatua ia the more logical 
basia upon which aueh tax ahould be computed., and ia more in 
accord with the legislative intent. 

It such contingency should occur so that 1n tact the grand
children, or some ot them, do become the beneficiaries under 
the will, ade~uate provision tor their protection against the 
imposition ot a greater amount of inheritance tax than would be 
presently due has been .ade by further provisions of the stat
ute under consideration. We direct your attention to the fol
lowing proviao found therein: 

" • * • Provided, further, that on the happen
ing or al'q' contingency whereby the said prop
erty, or a~ part thereof, is transferred to 
a person or corporation exempt from taxation 
under the provisions ot this article, or to 
any person taxable at a rate leaa than the 
rate impoaed and paid, such person or corpo
ration shall be entitled to a return of so 
much of the tax imposed and paid as is the 
difference between the amount paid and the 
amount which aaid person or corporation should 
pay under the provisions of this article. Such 
return ot overpa)'lllent shall be made in the man
ner provided by section 584 ot this article, 
upon the orde.r of the court having Jurisdiction • 
• • • It 

This proviso would have no meaning were a contrary construc
tion given to the statute as a whole. 

We h&ve examined the case or In re Shaw's Bstate, 175 S. w. 
{2d) 588, and find that it was decided prior to the amendment to 
the statute here under consideration. In our opinion, it is not 
in point upon the problem. 

COKClMSIOH 

In the premiaea, we are or the opinion that Missouri in
heritance tax upon contingent remainders should be computed 
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upon the atatua ot the beneficiaries as ot the date ot the 
decedent's death1 thereby giving due regard to the presumption 
that such status will continue at least tor a reasonable period 
ot time. • 

APPROVBJ)a 

J. I. 'l'lflbl 
Attorney General 

WPBaHlt 

Respectfully submitted~ 

WILL ., • BlltRY, Jr. 
Assistant Attorney General 


