‘' AFPIDAVITS: Army officers above the rank of lieutenant,
o ; and Navy officers above the rant of ensign,
are authorized to take affidavits to a
_ divorce petition of persons engaged in the
Vo o military service of the United States outside
L of this State.
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tiie Collor focts:

Taoquostt on s arisen wllh us as to
whether or not wmllitary offl:ers can
talte alficavits to divorece petltions
of men in military scrvice 1 Jorelin
countrlies, .

"he only provisilon we 7146 rofervable
to a“rl«athu aing aclkunowled ments of
-such allitary officers are those found
in Jeeticn 1%48 Heiieile L33% under thne
headln; of "op sitionst and ecticn
0410-0“11, IOb Lo hets 19592, uader the
headin: ol ' 65AHCGB.'

"oe find that orizinally in the Session
Acts of 181 at pacse 291 thogse two pro-
vitlons wero voth included in an aect
entltled 'Uepositigns.! We src not able

to find any direct authority for the

ta},nm of alfidavits or acknoxlea&munts
other than as reflerzed to under these
neadings of 'irepositions'! and 'Lunveyances.!

"Thinkin: perhaps thost you had had cecasion
to coisider tis matter or kuow of some.
provisicen which would clarifly i1t is the
OCCSSLJu ror VPLLLP" YO




Honorable am wllcox -Cw-

"rould you be kind enoush to let us know
your opinion as to whether or not these
Seaslon Aets are broad enoush to permit
the takin B of affidavits by such ilitary
officers other than pcertainin: to deposi-
tions and conveyances,

"I you know of any other avthority for
tha taklin. of such affidavits in divorce
petitions by military officers we would
be pleased to have you 2ive 1t to us,
Any opinion, or inforuaatiosn, you have in
this matter viould be sreatly approciated
“amr 1 ]

l.)()- uS.

The only authorlzation to take a’fidavits of peraons
ensaged in the military sorvice of the United SHtates when on
duty outside of this couwnlry is contaluod in lectlons 1040,
3410 and 3411, lio, feve 1039, The revised statutes place
section 1048 under the peneral heading of "hepositions," and
sectlons 3410 and 3411 under "Conveyances," e think this
revision has someowhat coifused the originel intent and purpose
of these sections, and Tor ti 4t reason we have examined the
original bill, benate BLll lo., G482, as it 1s set out.in the
sesslion Acts of 1919, pa:e 291, sane beins as Tfollows:

" (i'). :(-J. C\{lg. ) ¢
"OEPOLIPTICNSs  Providin. for Taking

AfTidavits and Depositlons of Persons
Tniaged 1n HillTary orvice,

"ATT AGT providlng for tho taking of
arffidavits and depositions without this
state of persons engaged in wililtar

service of the Unilted States, '

THERCTION
1., oath, affirmatlons and comalssions
to take depositions of persons in
military service.

2. Acknowledgments to deeds by persons
In miiitary service, ‘
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Se Authorlity of officers to take al=

fildavits and acknowledgments of
porsons 1n wmilitary scrvice and
certificate of authority.

4, Imergcency.

"Ye 1t enactod Ly tho Jenecral Assembly

of thie Lialo of 1iss0url, od {OLLOWS

"sectlon 1. Oath, a’firmations and come
mlssions to take depositions of persons
in military service, - (Gaths, affiraations
and commissions to take the deposition of
any person wlthout thia state engaged in
he milltary service of the Unlted States
may be executed before and by an officer
in the sald service above the rank of
lieutenant; and of any person engaged in
the naval servlce of the United States
before any officer in thot service above
the ranlk of ensipni and af{fidavits and
deposltions ol such persons sa taken, if
~othorwlse taken 1n accordance with law,
shall be received and may be used in evie
denice, or for any other purpose, in the
‘same manner as 1 talren before any offlcer
now authorized by tho laws of this state
to administeor ovaths and aff'irmations or
take deposlitions,

"lee, 24 Acknowledpments to deeds by
persons in mlli tary services, « The deed

of any pcrson without this state Tor the
conveyance of real sstebc within this '
gtate, or ror any other purpose, powors ol
attorneys, - nd other instruments requiring
aclmowledguents, may, 1 such porson is
en;agsed in the military scrvice of the
United States, be acknowledged bhefore any
officer iIn sald servico above the rank of
lloutenant, and 1f such poprson is enjpaged
in the naval scrvice of the United 3tates
before any of'ficer above the rank of
enslyn; and deods, powers of attorney,

anc other instruments so acknowledjied may
ve usod and rocorded 1n this state in the
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saile monner as 1T talen efore anv offlcer
now authorized by the laws of thls state
to take suel aclinovledgments,

"lec, 3. Authority of officers to take
affidavits and acknowled ments of porsons

in milltvary service acd certificate of
authorlity. - For the purpose alforesald,

the officers above mamed shall have the

same powver and a.thority to administer

oaths and aiflrmatlon: and take deposltions,
affidavits and acknowledgments of persons

in the military or naval service of the
United States in mccordance wlth provisions
of sectlions 1 and 2 of thls act, as officers
now authorized by the laws of this state for
ilke purposes, The certificates of the of=-
ficers ruferred to In sectlons 1 and 2 of
thelr rank shall be prima facle ovidence
thereof,

"iec, 4, Emergency., = The fact that a

large nuaber of peorsons from Miesouri. are
now e aged in the milltary and naval
servico of the Unlted tates creates an
cemergency within the Constitution, and,
therefore, this act shall take effect and
be In force from the date of 1ts passage.

"spproved fiay 26, 1919."

Authority for a comsideration of the original act is
found in a number of cases in this State, and in tho case of
State ex rel., Kleln v. Hughes et al,, 173 ;i,1/, (24d) 877, 1l.C,
679, the court caid: ’

"telator answers tlat 1f respondents

had looked Lehind the face of the statute
et 1ts underlylang history, the fact

would be indisputable that the first
alternative is the one to be adoptod.
‘And it cannot be denled that one of the
accepted canons of statutory construc-
tion permites and often requires an exw
amination of the historical development
of the leglslation, including changes

.
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therein and reluted statutes, (rimes

v, Neynolds, 94 Yo, App, 576, b4, €8

Selie BH, 5920, 184 o, 679, GSU, B3 Helie

11883 tate ex rel, (olumbia Hatt!'l "ank
v, havis, 314 Mo, 373, 388, 204 b4, 464,
470 (7); hust v, Nidsouri Dental "oard,

340 Tio, 61@, 603 (l), BB ee 2d 80,

83 (1)."

The lndex and underllned portlons of the originsl act,
supre, are unot a part of the tlitle to this act, and 1t is
this additlon, plus the soparatlon of the sectlons in the
revislon of 1919, thai briapgs about the confusion or amble
gulty in thelr intent or meaning, The NMisscuri lupreue
Court has held that in construing an act such additions are
to be ignored, In the case of Rx parte Lockhart, 171 .7,
(26) 660, l.,c, 663, the court sald:

"In his reply brief, petitioner says:
't will be noted that both the index

* Chapter 45 and the tltle of Section
8395 merely entitle it "Local Regulaw
tions," yet under .lubsectlon (¢) thereofl
it puvports to authorize occupatlon
taxes, ete,, which are not expressed in
the title,!' and, therefore, that lectlon
i3 unconstitutlional because Article IV,
sectlon 28, of. the HMissourl CGonstitution,
Hos ReleAe Const., 13 violated,

"The petltloner has evidently confused
the cateh words prefixed by the compller
o’ our Uession Acts, which are not parts
of the title in a counstltution sense,
(tate ex inf, vrain v, lioore, 339 lo,.
492, 99 5,0, 2d 17) wlth the title to the
act found in Laws of lgsourl, 1935, p,.
294, whlch rendss 'Au Act to v 4 4t !

The cou1t o also Lweld toal the arrangling ol acts in
the statute by tho revislon session dooz not oporate to chiane
tie origsinal intent aund meaning. In the case of iate ex rel.
sharp ve Eni, hit, 2¢ cev, (2d4) 1011, 1.c. 1016, the court said:

tihe qucstLop now to ve detoramined is
as to what effect upon tiwe situation was
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had when 1n 1879 the Leglslature, for
convenliencse 1ln arrangement and codlfie
cation, placed the change of venue
statute in the chaptor deallng with the
ftenerul Code of Clvil Procedure,

e held in the case of Turrell (ollins
trokerage Co, v. Hew York Cont, Ry. Co,
(Hoe 4HpPe) 219 Setie 106, thnt sections
174, 1765, 1766 and 1767, coverin; the
bringin:; of suits apalnst corporations

and service thereon, appeoaring in the
(reneral Code of (Clvil Procedure, which
iode does not apply to sults in Justice
courts but to those in circuit courts,
were applicable to sults before justices
for the rcason that prior to the revision
of 1909 these scctions appesred under the
chapter dealing with private corporations
and not in the one dealing with the Code
of ¢ivlil Procedure, but wore placed in

the Cocde in the revision of 1909 as a mate
ter of convenlence and codification, clting
itate ex rel. v. Gantt, 274 lo., 490, 505,
203 L,%, 064, Theo holding in thut case as
well as the (Gantt Case 1s authorlty for the
propogition that the mere arran ement or
codlfication of the statubtes by the Lepise
lature, which under our Congtltution now
takes pluce every ten years, does not
change the applicability of a particular
atatute as it stood when it was enacted,

SR A

The true title to the act 1s, "4 ACT providin. for the
takln, of arfidavits and depositions wlthout thils state of
persons oncaped In milltary service of the Unlted itates,"”
This title, we tilnk, 1s very clear and definitely states
that the act was intended to cover all ailidavits and all
depositlons, and not llalt the alfidavits to those connected
wlth the taking of depositions. In-the casc of graves v.
Purcell, 85 S,w, (£d) 543, l,c. 547, the court sald;

"In deterululn;; the true meoaning and
scope of constitutional or statutory
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provislions, the intent and purpose of ihe
lawmakers is of primary luaportance, 'This
court nns conslstently held thet the 1ne-
tent and purpcse ol the framors of our
organle law ivn providing that 'no bill
shall contaln more than one subject which
shall be clearly expressed lun its title!
word to limit the subject-matter ol the
blll to one general subject and to afford
reasonably definite Information to the
nembers of the (eneral Assembly and the
people as to the subjectematter dealt

- with by the bLill, City of Kansas v. Payne,
71 o, 159, loc, cit, 1623 ltate ex rel,
ve ‘alker, 326 lio, 1233, 34 5., (2d) 124,
loc, cit, 131, = & 2 =M

In coradtruing the words in tection 1 of the act, wherein
it states: '"oaths, affirmations and commisslons to take the
deposition * ¢ u and alfidavits and depositions of such pere
sons so taken r ¢ % shall be recéived and wnay be used in
evidence, or for any other purpouse, ln the same manner as 1
taken before ary officer now authorized by the laws of this
state to adminlster oaths and afflrmations or take deposl-~
tlons," (underscoriiy: ours) we have conecluded thnt they embrace
afficavits of any character, oxcept those concerning real
estate conveyances and cother instruusents relatlingzg thereto
vhich arc provided or ln iecltion 2 of the act.

3

seotion 3 of the act not only refers to Ssctlon 2, but

ag originally enacted refers to voth Sections 1 and 2. ‘e
think the authorlzation and powers of a milltary officer, as
provided by .ection 3, to take alfidavlits, oaths, aflflrma-.
tlons, acknowledgments and depositions is broad enouszh to

and does include afficaVits to divorece petitions, 4eading
the three sections of the bill as originally enacted torether
wlth the tltle, 1t seens avparent thut the Leglislature in-
tended to vest arny ofllcers above the rank of lieutenant

and navy oificers above the rank of ensign with sufficlent
power to take cubhs, affirmatlions, acknowledgments and affi-
davits 1n any case whore they are necessary, in addltion to
the taking of depositlons. :

The separatlon oi these sections and the additlon of
explanatory indexes or unoffiliclal titles tends to confuse
the real intent of the Leglslature and at flrst blushh seems

3

'$o limlt them to depositlons and conveyances, but upon a
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consideration of the definitlion of an alfidavit, and the
distinction bhetween un aifldevit and a d@OOSltLUI a1 sbated
in 2 Cedele, voctlon 1 (u?’wuaV1ts), tho revialon sosslion
may not have beon far wron: in plaecing Sectlon 1 of the act
under the seneral headlng of "Deposlitions" in the levised
tection 1, pane 922, provides: '

f,}tatU.'beB' 7 fj "( J. IR

it comaon law, generally, an affidavit
ls defined aa beln;; a declaraticn in
writing;, under oath, sworn to or alllraed
by Lhe person making it belore some per=-
gon who has authority lo adrinister an
oath, or in words to the gsame offect, v

"ordinarily, in logal terminology, affi-
davits are distinguished from depositlons

I

in that th
tarlly, wi
party, and

oy ere taken ex parte, volun-~
thout notlce to the adverse
without opportunity for cross-

exanination. %o, althouh ovdinarily a
- -« gt - " o
deposition may bLe used in place of an

affidavit,

tlon does not follow unless a

so provide
oxtent tho
the term !
sense, the
tlont' moy

In 1 Am, Jur,,
1t is sitated;

an afd i;a

the converse of the proposis

statute

8. ‘However, when und to the

t afflidavits are lncluded in

deposition! used 1n its genorie
terma taffidavit' and 'doposl-
he F“HT{)].(J()G aynonymougly. oo #h

toctions £ and 3 (arffildavits), pase 554,

vit is any voluntary ex parte

statement reduced to wrlting and sworn

to or alfiraned before

authorlined
{firmatlion
the udvers

to croas-exs

sone person legally
to adminlster an oath or af-
It 1o swde vithout notlece to
o poarty and withoul ocpportunity
wine, In fact, the statutes

frequontly define an affidavit 23 'a
wrltteon declaraticn under oath, made with-
out notlce Lo the adverse party.!

"In common parlance, the bterms 'affidavit!
and fdepositiont' are often used syncny-
souslysy there 1z, however, a well-deoflred
distinction betweon Lnom which is renorally
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reco;nized, A deposltlon, in 1lts more
tochnical and appropriate seonse, is
limited to the writteun testimony of a
witness glven in the course of a judiclal
proceeding, elther at law or 1ln equlty,
in response to laterrogatories, oral or
writton, with an opportunity for cross-
examlination, An affidavit is a voluntary
statemont made ex parte, without notlice
to the adverse party or an opportunity to
cross~exwnine, Peposlitions, on the other
hand, are talken only after notice, whereby
the adverse party is glven an opportunity
to crosse-examine the witness concerning
the subject-matter., Woreover, the pglving
of a deposlition may be compelled, so that
it 1s not, 1n all instances at least, a
voluntary statement,"

faged upon these deflnitions and dlstincetions, 1t seeums
that a deposlition occupies a posltion of greater iwmport than
does an affidevlit, As a mattor of arzusent In support of
our conclusion, 1t could bhe sald thwt .8 construction of this
sct denyin: the power of a military officer to tgke an af=-
fidavit to a divorce QGtLtlon’ but ailowin him the power to
take deposltlions or evidonce in the case, would seom rather
Inconslistent,

It will nluo be noted thnt tectlon 1515, H.5. To. 1939,
requiving the arfidavit to a divorce petltion, does not
order or direct that the affldavit be nade before or talien
by sny partlcular officer, In this connection section 1085,
Heile Moo 1039, provides:

whenever any oath or alflrmatlon ls re=-
quired by luw to be taken before a par-
ticular court or officer, the same may
be done hefore any other court or officer
empowered to administer oaths, unless

it 1s expressly prohibxted; and when no
court or officer 1s named by whom an
oath may be adminlstered or affidavit
taken, the same may be done by any court
or oi'fTicer authorized to administer
oaths,”

e have also considered ihe case of YFuape v, (ee (j'exas ),
187 3.7, (2d) 982, in which tho coury was counstruing the
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application of notarial powers pgranted army officers under
Sectlon LD86, Mitle 10, UslaCeltey, and naval offlcers under
fection 217a=l, Title 34, U.iisCshe The court ruled that

an afflidavit to a divorece proceeding taken under the powers
glven officersg by Congress was insufflelent, but Texas did
not have stabutes zranting power to officers to take the
affidavita, as does Hissoufi, and we think that case would
not be applicable,

Conclusion,

. It is thorefore theo opinlon oi' this department that
Gectlons 19042, 3410 and 5411, L.0. Mos 1989, aubhorize and
enmpower arny of'ficers above tho rank of lieutenant and navy
officers above the rank of ensipgn to take the aflidavit to
a divorce potlition of persons eniuged in the military cere
vice of the United "tates outslde of this itate,

Lespoetfully submiitted,

i . - ;h,!\,' ‘{ DL J(}A.I“
Assistant Attorney Feneral
AP OV

J. ve TAVLOH
Attorney ieneral
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