'SCHOOLS: Senate Bill No. 4, 64th General Assembly repeals
. and supersedes Section 10374 of Senate Bill Ne, 100
64th General Assembly, Senate Bill No. 4, does not’
become operative until July 1, 1948,
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Mr, Hubert Wheeler, Commissioner o
Department of BEducation #

defferson Clty, Hissourl
Dear Sir:

This depertment is in receipt of your request for an
official opinion, whlch reads as followa:

"The Sixty~fourth General iAssembly enacted
Senate Bill 4 and Senate Bill 100, Both
bills have been signed by the Governor «=-
Senate Bill 4 June 2 and 3enate Bill 100
July 7, Section 10374, R, ®. 1939, was
included in Senate Bill 4 and Senate Blll
100, Beth bills repealed and reenacted the
same section but wlth different subject
"matter, Neither of these senate billls
contained an emergency clause, Since Senate
Bill 100 is of later enactment, it would
appear that the provisions of Sectlon 10374
in this act would take precedence over the
provisions of Sectlon 10374 of Senate Bill 4.

"Senate Bill 4 contains other sections deal-
ing with the same subject metter, Section
10373, B, 8. 1939, 1la changed by Senate Bill
4 to include instruction in American history
and the study of Americgn instltutions,

This asection prevides that the instruction
shall commence with the schoel year next
ensulng after the passags of this act.

"Sections 10374a, 10374b and 10374c are new
end provide additionsl regulatlons governing.
the teaching of the Constitutions of the
United States and the State of Missouri, with
studies in Amerlcan history and American
institutions,’ Nothling seems to prevent these
sections from becoming operative,
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"Section 10374, Senate Bill 100 is in direct
conflict with the same section number in
Senate Bill 4, The one provides that the

. instruction shall begin not later than the .
opening of the eilghth grade to an extent teo
be determined by the State Board of Educa~
tion, The other provides that the inatruec-
tion shall begin not later than the opening -
of the seventh grade to an extent to be
determined by the State Commissioner of
Edueation, Also, Senate Blll 100 does not
include the inatruction of American history
and American institutions, also varies 1n
defining what institntions shall offer such
1nstructions,

"I shall appreciate your advice and officiel
opinion for the administration and operation
of these laws in regard to the following
questions:

"1, #®ince Section 10374 of Senate Bill 4
does not harmonize with the same section
of Senate Bill 100 would 1t be repealed
by implicetion and the provisions of
Section 10374, Senate Bill 100 prevall?

#2, If Section 10374 of Senate Blll 4 1s
nullified by the same section in the latter
enactment Senate Bill 100, would this result
An nullifying all other sections enacted in
Senate Blll 4 or just the one conflicting
section?

"3. Since these laws take effect September 10,
1947 wouldthe provisions in Section 10373,
Senate Blll 4, that they shall commence with
the school year next ensuing after the pas«
sage of this act, mean the achool yesr begine
ning July 1, 1948,"

Senate Bill No. 4 enacted by the 64th General Assembly and
approved by the Governor, June 2, 1947, repealed Sections
10373 and 10374, R. S, Mo. 1939 and enacted in lieu there-
of five new sections,
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Senate Bill No., 100 senacted by the 64th General Assembly

and approved by the Governor, July 7 1947, repealsd twelve -
sections of Article II, Chapter 72 ¥, 8, Mo. 1939 as amended,
which related to all classes of achoola and enacted in lieu
thereof thirteen new sections, One of the sections repealed
and reenacted was Section 10374, the only change made being
that the words "state department of education" were substi-
tuted for the words "state suparintendont of public achoola."

In order t0 preaent clearly the difference end the changes
created by these bills, we will quote Section 10373 and
10374 as they will be 1f Senate Bill No. 100 repeals
Senate Bill No, 4, and Sections 10373, 10374, 10374a, 10374b
and 10374c, which will be in effect if Senate Bill No, 4 hes
not been repealed by 1mp11¢ation. \

Seotion 10373, H. 3. Mb. 1939 provideaz

~ "In mll publie ‘and private schools located with-
'in the state of Mlszsouri, commencing with ths
schoel year next ensulng after the passage of
this section, there shall be glven regular
courses of 1nstruotian in the Constitution of
the United States and of the state of Missouri.,"

Section 10374, Senate BL11 No. 100, 64th Genersl Assembly reads:

"Such instruction 1n the Constitution of the
United Stetes and of the State of Missourl
shall begin not later than the opening of the
eighth grado, eand shall ¢ontinue Iin the high
~8chool courses and.in the courses in state
colleges, universities and the education
departments of state and munlcipal institutions
to an extent to be daterminad by the state
board of education,"

A ecomparisen of the above sections with Senate Bill No. 4
will dlsclose various conflicts insofar as Sections 10373
and 10374 are concerned and for your convenience we have
underlined where said conflicts occur:

"Section 10373, In all publle and private
schools located within the State of Missouri,

except privately operated trade schools, come
mgncgng with the school year next ensuing
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- after the passage of this act, there shall be
glven regular courses of inatruction in the
Constitution of the United States and of the
State of Missouri, and in American hista?z, '
ineluding the studyﬁof American InsEIEuff ons,

"Section 10374, S8uch instruetion in the :
Congtitution of the Unlted States and of the
State of Missourl, and in Amerlcan history,
ineluding the studx of Amerlecan institutioens,
shell begin not later than the opening of the
Seventh Grade, and shall continue in the high
school courses and in the courses in state
colleges and universities and, tc en s=xtent

to be determined by the State Commissioner of
Bducation.

"Section 103748, No pupill ahall receive a
certificate of graduation from any school
described in Section 10373, unless he has
satisfactorily passed an examination on the
provisions and principles of the-Constitution
of the United States and of the 3tate of
Missourl, and in Americen history, including
the study of American institutlons,

"A student of a college or university, who,
after having completed & course of instruction
prescribed in this article and succesafully
pessed an examination on the provisiens and
principles of the Unlted States Constitution,
end in American history, including the study
of American institutions, transfers to another
college or university, shall not be requilred
to complete another such course or pass
sanother such examination a8 a condltion prece~
dent to his graduation from such a oolloge or
universaity,

"Section 10374b. The wilful neglect of any
superintendent, princlipal or teacher, to
observe and carry out the requirements of
this article, shall be sufficlent cause for
dismissal or removal from his position,

"Section 10374c., The State Commlssioner of
Lducation shall make arrangementa for carrying
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out the provisions of this article and pre-
scribe a 1list of sultable texts adapted to

he needs of the school and college grades.",V
Underscoring ours?

For the purpose of this opinion we will combino your first
two quesbiona in one answer.

I,
Senate Blll No, 4 being & qucial law repeals Section 10374.,
Senata Bill No, 100.

The firat question to be determined is whether in view of
the conflict between Senate Bill No, 4 and Senate Bill Ko, 100,
which section shall prevall? As stated above Section 10374
of Senate Bill No, 100 merely reenacts the old law, but
changes the designation as to who shall determine the extent
of the instructions in the Constitutions of the United States
and Missourli, from the superlintendent of publiec schools to
the atate dspartment of educations This change was neces-
sitated by the Conatitution of 1945, whiech abollshed the
office of state superintendent of public schools and vested
control of public education in the state board of education.

Senate Bill Ho, 4, however, changes and broadens the law
relating to the tesching of the Constitutions and provides
that Ameriocan history.including the study of American
institutions shall be taught, which courses of study shall
‘begin & year earlier than provided for in the previous lsaw,
It further provides that no pupil shall receive a certifi-
cate of gradustion unleas he hes passed an examination in
these studles, and exempts any college student who having
completed a course and successfully passed an exemination
in a college or univeralty thereafter transfers to another
college or university. The willful neglect to carry out
the requirements of the act is made a cause for dismissal
or removal, and the state commlissioner of education is
required to meke arrangements to carry out provisions of
the act, .

From a reading of the abovo it will ‘be sesn that Senate
Bill No. 4 goes into detail and particulerities as to the
teaching of the fundamentals of American principles,
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The rule in this state is that when two acta are passed
at the same session of the legislature which deal with

the same subject matter, but are in conflict with each
other to such an extent that both cannot stand, then the
act that deals with the subject matter in a particular way
repeals the act which deals with the subjeot generally,

- The principle case in this regard is that of State v, Harris,

337 Mo, 1052, 87 8, W. (24) 1026, We quote from this case
extenslively because the faets are especlally apropos and
all the authorities are cited therein, The court sald at
page 1029:

"Seotions 4428 end 4061 were enscted at the
same session of the legislature in 1927,
Laws 1927, pp, 173, 174, Section 4428 wes

a new law, Section 4061 repealed the former
statute, section 35310, R, 5, 1918, which
prescribed the punishment for robbery in the
firat degree, regardless of how commltted,
at imprisonment in the penitentiary for not
less than five years, and substituted there-

- for the present provision, to bear the same
section number, 3310. The two enactments
were carriesd into the 18929 revislon of the
statutes as sections 4428 and 4061, respect~-
ively., The legislative steps culminating
in the passage of sald section 4428 were
completed a few days prior to the comple-
tion of the passage of section 4061, Sectlon
4428 was approved by the Governor April 6,
1927, and sectlon 4061 April 8, 1927, Neither
had an emergency c¢lause; and both therefore
took effect at the same time, ninety days
after adjournment of the Legislature, The
sct approved Aprll 6, 1827, section l.of which
now eppears as section 4428, supra, contalned
a sscond section repealing 'all acts and parts
of acts inconsistent with thia act.!' (Laws
1927, p. 174). 1t could not, of course have
been the intention of Uhe Legislature there-
by to repea)l section 4081, which was not then
in existence, If elther agct is to be treated
88 lator than the other, section 4061 would be
the later act, '

"Asauming for the purpose of this case that

section 4428 is a valld enactment, we have,
then, two legislative acts passed at the same

usn
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session of the Legislature, taking effect at
the same time and relating to the same general
subject. They should be construed together
and if posslible harmonlzed so as to give effect
to each. Gasconade.Gounty v. Gordon et al,,
241 Mo, 569, 581, 145 3,w. 1160, If, however,
the statutes are neceasarily inconsistent,
that which deals with the common subject-mat-
ter In a minute and particular way will pre-
vall over one of & more general nature,
Gesconade County v, Gordon et al,, supra,.
The rule is thus stated in State ex rel,
County of Buchanan v, Fulks et al,, 206 Mo.
614, 626, 247 3. W. 129, 132 quoting from
36 Cye, 1151: ~

"itWhere there is one astatute dealing
with & subject in general and com~
prehensive terms and another dealing
with a part of the same subject in a
more minute and definite way, the two
should be read together and harmonized,
if possible, with a view to giving effect
0 & consistent leglislative policy; but
to the extent of sny necessary repugnancy
between them the special will. prevail
over the general statute, Where the
special statute is later, it will be
regarded as en exception to, or qualifi-
cation. of, the prior general one% and
where the general act is later, the
special willl be construed as remaining
an exception to its terms, unless 1t is
repealed in express words or by neces~
sary implication,! ’

"See, also, announcing the same rule, State
ex inf, Attorney General v, Dabba, 182 Mo.
359, 81 S, W, 11483 Gilkeson v, Missouri Pac.
R, Co., 222 Mo, 173, 204, 121 S, W, 138, 24
Lo_ R. Ao ‘NtSv) 844’ 17 Aﬁno Cas, 765’ St&t‘ﬂ
ex rel. American Central Ins. Co. v. Gehner,
315 Mo. 1126, 1132, 280 S, W. 416, 418,"

While it 1s true that the rule in other states is that
a later statute, whlch 1s in conflict with an earlier
statute passed at the same session, will repeal the
earlier statute by implication (59 C. J, 1055), still
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we believe thet the rule aa laid down in the Harris case

is controlling in #Hissouri and is the better rule as
announced by the courts of other jurisdictions and by text
book writers, (See 58 C. J, 1085; 50 Amerlcan Jurilsprudence,
page 564,) Therefore it 14 our opinion that Section 10374
of Senate Bill No, 100 enacted by the 64th Genersl. Assembly
has been repealed by Senate Bill No. 4 enactod by the 64th
Genzral Assembly. \

IX. \

Senate Bill No, 4 not applionbla until acheel year begin-
rninnguly_194B. o

Section 10375 providea that the course of instructions
therein provided for shall be glven, "commencing with

the sehoel vear next ensuing after %he passags of this
Act," The school yeéar by Section 10352 R, 5., Mo, 1939,
runs from July 1lst, of one year until July 30th, of the
noxt » »

‘Senate Bill No, 4 was aigned and sent to the CGovernor,
May 19, 1947 and was spproved by the Governor on June 2,
1947, Since there was no emergency clause, the bill will
go into effoct Septembsr 10, 1947.

Insofer as thia point’ is concerned, it is necessary to
determine what 1s meant by the phrase "after the passage
of this act.," Does it refer to the date of the original
passage by the- legiaslature a3 opposed to the approval by
the executive, or to the date that the act was approved
by the Governor, or does it mean the date that the act
shall teke effect? L S

132 American Law Reports, page 1649 staten: >

 "Whether such expressions as prior to, or

after, or &t the time of the 'passage,' or
‘passing,t ‘of the act in which such expres-
sion appeers will be gonstrued literally

or given a technical meaning seems to be largely
dependent upon such factors as the entire cone
text of the act; the surrounding circumstences
of its enactment, that is, the various elements
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indicating the intent of the leglslative
body in using such language in the act;

the relative hardship or inconvenience whioch
each econstruction would impose upon thoss
affected thereby; and the exlstence or non~-
existence of constitutional provisions which
would conflict with a literal construction of
the enactment, There 18 noted, however,
among the Americsn courta, & pronounced ten
dency to adopt a technical construction of
such asatutory provisions, in declded con-
trast to the literal construection adhered

to in England,"

In Ex parte Luces, 160 Mo, 218, 61 3, W, 218, the court
had before it the construction of a statute which required
certain acts to be performed ninety days after "approval
of this Act," The court said that the statement in the
Act, 1, c, 228: '

"% 4+ % # must therefore be considered
technical terms having a peculiar and
appropriate meaning in law and must be
. consatrued according to their tachnical
import, as is required by section 4160,
Revised Syatutes 1889, in construing laws,
Thet 1s, those words muat be understood
under the Constitution to mean ninety days
after the act can and does conatitutionally
take eoffect in the abaence of s declared
emergency.," .

In the early case of Andrews v. 3t. Louls Tunnell R. Co.,
16 Mo, App. 2969 the court had before it a statute whioh
gave & certain lien priority over all mortgages placed
upon property "subsequent to the passage of this Act,"
The court held that the sct did not go into effect untll
ninoty days after 1ts approval by the Governor and that
word "passage" should be construed as maaning the time
that the act tnok offeot.

In Nichols v, Hobinson 277 Mo, 483 211 3, W, 11, 1¢%
will be noted that the court held that the "passage"

- referred to in an aet included the approval of the -
Governap but this case dealt with the time when the act
was to go into effect, It 18 not the same question as
is presented in the instent case and the Lucas and
Andrews cases above,

-9
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That the sct should go into effect the firat dey of July
1948, was the intent of the legialature ia shown by the
fact that the course of study should be for the entlre
school yesr and since there would be no law requiring
such a course until September 10, 1947, such a course
‘could not be given for an entire achooi.year beginning
July 1, 1947, Further, Sectlon 10374c, provides that

the state commiasioner of education shall make arrange-
ments for carrying out the provisions of the att and
shall prescribe a list of sultable textas adapted to the
‘needs of the school and college grades, It is common
knowledgze and a fact of which judicial notiece may be
‘teken, that such arrengements will entail a great deal
of work and to interpret the act so as to require this
work to be done in the space of little more than three
weoks would be, "a hardship or inconvenience which s % st it
the construction would impose upon thnse affected thereby,."

Therefore, we belleve the provisions of Senate Bill No, 4
lhall not take effect until July 1, 1948,

GONGLUSIOK

It is therefore the Opinion of ‘this dapartmpnt that :
Section 10374 of Senate Bill No, 100, 64th Geheral Asaom-
bly relating to the tsaching of the course of study in
the United States Gonstitution and the Missouri Constitu-
‘tion in the schoola of this state 1s repealed by Senate
Bill lo. 4, 64th General Assembly relating to the same
subject. It is further the opinion of this department
that the provisions of Senate Bill No. 4 will not take
effect until the school year beginning July 1, 1848,

.Yourn‘vury‘truly

Asslistant Attorney General

AFPROVED

+ BEo. TAYLOR
Attorney General
AMO *K s MA
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