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Physical or mental exaillr ation of defendant
by doctors procured by State; examination
may not be made unless with the consent of

CRIMINAL LAW:

)

defendant.

Tebruary 18, 1947

Gol, Tu:sh Hs iasgoner
Superintendent, Missouri
Stabe llighway atrol
Jefferson City, Missourl

fear Olr:

Ve are in recelpt of your recent request for an
based on the Collowin: facts:

"It 1s requested that your department
sive us an opinlon on tne following:

"a, Weed a person held for the cone
mission of a erime and thousht to he
insane, be informed of hls constitu-
tional »i hite belore any physlecal or
gental examioations are umade to deter-
aine sanity?

"

b If the subject 1z examined with-
out belinz Inform:d of hls rl: hts, docs
that fact «ifect the admisglblllty of
he vestimony ol the doctor or doctors
wno ade the exaaination?

"co Assuming that it is
inform the subject of his cc
rigchts, what would be necessary
ply with this requlrement?

"d, chould the subjeet be inf'ormed of
hTs rights and grant permlssion for the
test to bLe madd and 1T the results show
that he 1s insane, would the teatlmony
of the doctors be admissible or would

it ve excluded by ronson of hls iwnsanlty
and inability, as an insane person, to

oplniot,
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Clve sermblssion Tor Lhe axasinatic
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"me Tu Lheve sy pbﬁﬂﬁﬁﬂ’“‘;? of the
x§§dicw1l_(&x5b1lazoﬁwu velo~ gued ry tho
subjeet Tor any exanination thoy wisht
have subjeebted him to in the case vhore |
e was 1nTovmed of hisg vishbs, or ln the
cage wrere boowas net Inferaed of hig
rishta?" '

fhe maln guestion involved 1n your requost ig: culd a
nhyu; al or mental exmalnation of a porzon charred with op
uspected of o erime, at the 11 La ca of the'ﬁt&te, violate
such person's coanstlbutionnl rishts not to bo eowelled to
furnish eviuauco aralnst himselu )

It 15 sbtated im 20 iJ. %, Oriminal Law, tectiou Ghl,
pase 997, as follows:

"o admission in
logs of experts on cal or mental
exonmination o the doay pot
ordinarlly viclate his pPlV;lqge araingt
self~inerimination where the cxa~inatlon
Lo hud without any compulsion, and ever,
accordtn; Lo snoe quburwiuLug, bat not
othors, whero commululon i1s reaorted to.

of’ the fi:)d-

cvldence rosulbting from a medleal ex-
dhl stion of accused Tor tihe nurposes of
the oregsecution rathoer than faor treatb-
meﬂu, alter an accusation hes been made
arainst hlm, Lo adeilsaible where, in the
absernce of any corspulsion, accused sube
wits or congents T the exaaluation,
Gowevery Vh”lc some authoritics Lwold
toat suel evideunce 1z adnisgible even
viiere tho (:}Xr.i"l.’]dh‘@h i coapulgsory and
‘ impeoascd on accosed aalust bls w«ll,
otl:ers Zold that LtS admlsgion undor '
sueli eirecuwnctances constitutes o vioiaw-
vion o the OquLlLU‘.OQ&l cuarenty
arainss conouwlgory sell-lncriwmination,
come authoritles huve ~one even {arthoer
arat haelo Ghal Sueh evidence 18 Inadaild=
S1Dle Unless accuced COUDONLE to one
OXANINALLOL LIt DOVIG POLILLVEO widingr,
fiere silcrnce anc railure to ohject or
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portion of woabove section abates the
courts of Lisscuri,

L€ Ve L QWCOTI sy 20 o, bdy, lece G0

Lo AT 1o b Lo oo most lme-
nortant guegtion in this record, Yhoe
} i . SEe ) e . - U 1, -
efendant, while in custody and charged
mLLu thiog offense and when he wes withe
out councel, was ordered by the Justice
ol the peace, ot tho demand of the
prosccuting attovney, to suvomlt to o

nhyslcal exo ulthl(* a o8 ois privates Ly
a physicion, » Laken ,E;nto & roorn

the' courtl v Lo presence of
LBOG Y ;‘.ra. Uz’ow(n
wth off whon testiflod in this cause ag
Ho0 t“-‘@ vesult of Lo t exemdnation and as
at thv sgw durin o thet exawminatlion

e

at t,_.c_, gald to L.-..v.ﬂ.

[
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gy fendact Inslist unisg waes’
S arror ol WAS cc; ur‘.;i.cuous
3 conagti uLLL ;

Thusets o
“UVV%U?*E volutn thls
- . K] AT T
viclatlon of hisg
- E I )

le anpayeont thyw

cuuse

o1, ol wo thivnk it

Liaply submitbod How-
clled to do

2.1 o was ab

crime)

: lenended an

ocrdor P"“f"ﬁ“}l o Lo L& ex&n.f.nation N

2
it 15 consldored

Tor

tiat m_ ¢ into a private
ooy for tho ol the exaninatblon, '

it is not 5tran e tiat the defendant thought
e wasg co.;tpcllmz to submit. Tt is 1ldle to
talk of uis havin: voluantarlily couscnted to




Sol. ush e Vagssonor 4w

this violation of hils person. As we read
ie record, he had no option in tho matter,

"o e think the circuit court should

have oxcluded all this testliiony of ir.
Crowe and the sheriff as to this examinee
tlon, We had occaslon to examine the law
ori thig subject in iState v, Young, 119 ‘o,
495, and the authorities are collated there.
The faects of this case bring it clearly
within the reasoning of that case and upon
the authority of thit deeislion and those
clted and approved therein, this testinony
wag incompetent and inadmissible and viola=~
tive of defendant's constitutioneal right
not to be compelled to testily asainst hime
self, (“ec, also, .tate v, Heipht, 117
Icwe GHO, ) .

Also, 1n the case of Ltute v, Torton, 247 Vo, 687,
665, the Tourt said:

"ofendant lnslsts thuot the physiclans
wino examlned him while he was in custody
ghoul not have Lacn allowed to testily
to the faet thit he was sulleorin: from a
venoreal disease, To wret thila Insistence
tho tate contonds thwi the examination
ouwplained of was wmade with delfendant's
consent, ‘6 have read the record care-
fully and find thnt the 'consent! corn-
slgted of the falliwe of defendant to ob-
je&t to the physical oxumination.

"When a man is under arrest, withoub
‘counsel, and, speaking metaphorically,

is standin; in the shadow of a poilccman's
elub, it requires something much more sub=
stantial than silence to justify an in-
vasion of hls constitutionsl right not to
be compelled to furnish evidence apainat
himself,

"If the evldence of the payslclans had
been objected to on the ground that the
physlcal examlnation which they made under
the orders of a police captaln amounted to
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compelling him to testify agalnst himself,
as prohlblted by section 23, article 2,

of the Constitution of llssourl, then the
adualsslon of their evidence would un-
doubtedly have c.nstituted reverslile error,

2 2ol
et

Agalin, 1n lhe case ol tate v, %atsinger, 120 ... 156,
l.6, =87 and 0B, the Court sald:

"ifher the state had cstabllshed that
about one ox two weekus after the assault
wag alleged Lo have becn comitted the
prosecutrix was found to be suilfering
from o venereal disease, 1t introduced

the evidence of two physicians, which
tended to show bt at the lnstance of

the presecublin: attorney they went to

the county Jall, where defendant was coii=
fined, ond there made a ohysleal. exaaninae-
tion of his vrivates, 'This examination
disclozed, so thoy testifled, that dew-
fendant was afllicted with the same
venereal dliscase from whlich the nrosecu-
trix was sullering, 7he evidence was
adnltted over the strenucus and repeated
objectlons and oxceptlons of defendant,
and alter o preliminary examination of the
physiclans was :nde »y the court on the
subjoet of whether the physical examination
waus voluntarily consented tos IFrom this
preliminary cxamination the court concluded
that the evidence was competent, but upon
a re-~oxamination of the physiclans as to
the condltions under wi:ich the exasinatlion
took place, anid alter the evlidence was in,
the court withdrew same, both by oral and
written lustructions, It 18 our opinlon
that the court was entirely correct in
withdrawin: thls evidence, as the record
doed not discloue Uhst the consent whlch
the law roqulres 1lu such cases was ;lven,

1

The congent of the accused was not asked,

“he belng merely luformed tinzt the physlelians

were thesre Yo -nale the exmulnation, s
only coumsent consliaoted of hig fallure to
onject, and asg salc by Judge Frown in [ltate
ve ortoiy, 247 Yo, loce clb. COF, 15D 4.
1053: ‘ :
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Miohen o men la under avrest, wilithoub
coungel, snd, speaking metaphoriceally,
is standin: in the shadow of a policoman's
elub, 1t requires somebthiin:; much more sub=
stantial than silence to justify an in-
vagion of hig congtitubtional right not to
be coupelled to furnlsh evldence agalnst
hinsell,?
Hinen we remember that at thit time dew
fendant was confined in jail, aad that one
of the examinin: physiclans was the Jall
physician, and that he was not apprised of
hio rights to reslst the examlnatlion, and
when the entire dlsclosures in thls connec=-
tion are considered, it is apparent that
he merely submitted to this exaninatlon
without consentin: thereto., ‘he record ln
this connection also discloses that the
defendant had becs advlised by sn attorney,
viith whom he was negotlating for his trial
defonse, that it was his Intention to send
a physician to the Jaill thut morning with
~the view of waking a physlcal éxanination,
tho attornegy desiring to be Ilnformed as to
" this fact before agreeln: to ropresent nln,
The defendant, not knowin: thot these
physicians had not been sent by his own
attorney, submitted the more readily. The
record further discloses that the physiclan
gent by bthe attorney arrived immedlately
aftor the examnination began and tool part
therein, Thls evidence was clearly ilnad-
missible, and should not have been recelved.

LY AR Ar, S,
I I T

"tn view of the fact that this verdlclt rests
entirely upnon the uncorroborated teatimony
of the nine year old prosecutrix, onc that
her shtatements in some rospects seewm olmoat
implausible, we are forced to the concluslon
that the admission of this incompetent evli-
dence wag highly prejudiclal, and that no
instructlon attempting to withdraw it could
eradlcate the polson and prejudlce injected
thereby; for, as sald in stete v. <ebb, 2564
lioe loc, cit, 435, 162 S.VW. 628
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"tThe state had sunk 1ts fangs deep in the
life blood of the defendant = too deep for
the polson to be withdrawn,!

"Because of this error the court should
have sranted a now telal,"

The question (c¢) as to whint would be necessary to Inform
the def'endant of nle rights, etc., we conclude {rom the au=
thoritics cited that it is& not only necessory to inTorwm the
delendant of hie rignts te resist suchh examination but he
must plve hils consent and voluntarily submit to the exasina-
tlon, mere silenco and lacl of resistance 1s not swillclent
to render the evidence gained by the exanination admissgible
in evidence,  we thilnk the defendant should be anprised of
the purpese of the examiuabtlon, winat 1s to be determined, the
fact that the findlngs way be used in evidence against him
and that he has a right to refuse permlssion for the examina-
tiomy "and that the refusal of sald permlisgssion 1s not a fact
thatscan be adunitted in evidence against him., Being so ade
vised, he must alfirmatlvely consent to ©the examination,

Ve do not Tind any requlrement that the adviging him of his
rights and his consent shall be 1n writin;:, but, in view of
tiie ztrong language used vy the Sourt in the cases cited, we
bellceve 1t would be wuch safer and more conclusive 1L the
matbor was in writin: and si, med by the dofendant; otherwise
the proof should be very atrons of an orsl advisement and,
the dof'endant's consent, '

.-

If question d means could the tate, after procuring
the doctors to examline defendant and who found him insane,
exclucde their testimony, the answor would be no because 1t
is tho cuty and the oath ol law enforcement ofllcers to up=-
hold the Counstltutlion and the laws of the (itate. 'hls in-
cludes all prosecuting offilclals, proseéuting attorneys,
peace officers, ote,, and to withhold evidence touchling
elther the sullt or innoceunce of the defendant would be a .
violatlion of tlelr oath., It follows, as a natier of course,
that the defendant would never object to such svidence,

e do not belleve Lhut & modical sxaniner should wmalke
“tho exominatlon unless the defendant was advlised of his
rights and jzave his conseant. If this procedure was followed
the examiner could not be held liable in a civil actlon for
exanining the defendant, unless, ol course, he performed the
tects and examinatlon 1v such a manuer as could be held To

" bo.neglicence and injured the defendant.’
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Juestion o montlons or lnQuires about tho possibllity
of a medical cxaniner beluns sued, "“here 1s a difference
netween belug suved and belns llable, Thero 1s no way to
prevent a sult being; flled aninst a person, cven though
such person was free from any liabllity and a recovery could,
not be hodapainst him. Tt would, however, be necessary lor
nlm to defend the ault,

Oohcluslon,

i

It ig therefore the opinion of thlo department thut a
person suspaected or charged with & cvime must Le advised of
his conatitutionnl rights to refuse to nermlt a medical ox-
aniination of hig person and must alflrmatively consent to
same before the facts, Lindincs and results or conclusions
of sald examinatlon wculd bhe admissible in evidernce acainst
hime

wegpoectifully subalited,

W ARY RUECAN
¢ sssistant stiorney teroral

APDROVID:

J. e WAYLOR

Attorney roeneral

Wieral




