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)?hysical or mental exai:Ur a"bion of defendant 
by doctors procured by State; examination 
may not be made unless with the consent of 
defendant. 

Col. Fu.-:h H,. ';a·;i:;onoi' 
;~~uporlntendent, f-Hs so uri 
':tate Highway atrol 
J·e::ffcrson Gl ty, i<is so uri 

\:e are in receipt of ~your receut request for an op.i.nion, 
based on tbc followin.~ facts: 

"It is requested tbat ;y-our depurtr!lent 
~£i ve us an op:i..rdo:n on t.b.o follovving: 

"a. Need a person held for the com• 
mTssio;'".l o.f' a crlme and th.ou,~hbo to be 
insane, be informed of his ;onstitu­
tional roi ~hts ~)efor·o any ph.yslcal or 
,dental exam:t :1ations nrc ~nado to doter­
mine sanity? 

nb. If tflG su~hject lG Axarn:i.ned with­
out bein:~: L·1fo:em·. d of. hi~3 r:L:).1ts, docs 
th.at fact L 1.'foct t:10 ad.lnissP.Jill ty of 
the testimony of tho doctor or doctors 
who ii1ade tl:to exa-1inattoxl.? 

nc. i'..ssurning ti.·Jat it ls necessary to 
inform t11~c) subject of his c:.:msti tutlonal 
ri:;hts ,· wl:..at would lJe necessary to com­
ply vd th this requirement? 

~'d. :.~hould tl1e su-~joct be informed of 
his rights and [jrant permission for the 
test to be,madd and if the results s!ww 
that ho is insane, V'.'Ovld the testimony 
of the doctors be admi~Jsiblo or would 
it be excluded by ro11son of ll.ls iBsnni ty 
and lnabili ty, as e.n insane pol'S on, to 
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~;lJbject f .·r o.ny c:xa-::Jnatl.~.~n 'c;iJcy icLL~';ht 
···;nvC'l :n:tb,jccte,d ht'll to ln tlv~ Cf1FJG \·.·! 10:r•e 
1
1P ,,\!D.~1 i>:r'or>:ned of" id.r; l'i'}Jts,· or :tn ttH) 

C':l80 r.ijc·t~~x,o ~-~,-:; \-V"ftS -r1ot J·n_f'(!I"'~locl OJ~ 1l_i,~ 

'.i'~.lc n~ai.!l q:J · -st i.or:t invol vorl 1n ~lOllY' r>r,~qu·)s t :i.s: culd a 
))hys.Lct=l.l ox· ·'J.c;nt. ll o:;~_wn:l.nnt:i.ort or· a. pornon cJ·.tar,'_·;od Vi-l th oP 
::.tuJpoctecl (.J-~~ :.~ eY'inl<:J 1 Ett t}Je ill8tr.tr~<~e <)fl t1-·to· :~trtto, -illolato 
3lw1.., porson'0 c>.;·~;t:Lhlt:i.rJi~·'~l :ri ·;ht.s n(Jt; lo be conpolled to 
ru~nish evidonco acainst himself? 

It i_:-_) st:l.ted i:~1 ::~:.: 1·_;e{.T. ~., (~l~lnl1Jl'·1l l.jtJ."\V, ·:.cct.l()lJ (_;bl, 
pnso 097, as follo~s: 

H']11Jo ctdni:.::s:Lon in evJ.c~o·-lc.e: of tt•.o flnd­
:l:n;;8 of exp0.rt:::~ on D. p!·•-;-!sical or :'lontal 
c::{.(1.r,r't t 1 {1 t 1 'J n o <" t l.1c n.e c ·:_:sect. clo n ~j .n.o t 
ordin.str•Jly violntc hi,s pl'i vile~ ;e R:~:a:i.n~;t 
sol f-:incrimi.nnt Lun ':.'l'nr0 tiH~ cxa ~ 1 natlon 
i.:: h:u::_ 11:i thout arr.v co•nyn~lalon, ·,;.-:.~:: oven, 
:J.ccordin':. to :.3.:1; :o i:-JlXli~:to:t•it.:Los, LAlt not 
o t:I.OL's, f·r11e .ce co:n::)1.:.1 u 1. on 1 :~1 .!"O ~l or>tod to. 

u: 'vlll:"·,we rosu.].tinL·; fi'tYnl a me(ical l'.:lX·· 

a:d.:t.t2~tiqn of' nocL,::;ed ·for U c ·inu·poses of 
t1~:o ;rr•o::;ecut:iJnt l'atJ,,·r L''~l.n L\n .. treat­
rnEP.\t, afto:r• n:n aceusa.ti ,;u hu.s been rnado 
a~:nlnBt b1m, :7_~_; [1(' r·Lr;;:d 1.)le ·,vh·:~ro, in the 
abc-;cnco of nny cc' ·;pu.ls 1. on, accused su·:) ... 
·,rtt:J o·c c.u·,,IJc:.:;::d:;D t · the oxn·;!inat:i,on. 
~~o·:vcver 1 ~'hilc so:rw authorl tio:c: llo1d 
t ,r~t t'Juclr ovic}..snco i,:; a(<.uisHlblc even 
\~'/Ltor•o t\w exa ~inat:i_on i~1 co . .-,lpulsory and 
:i.nq)o,scd on acc.so(' n.alruJt ,;_;:; wJ.lJ, 
oLLcn:•s holt t: ·D.t :1. ts ad::d.DB:ion "Lm(i.nr 
~Jucl·l eiretl>I.Stti~·lc0~3 C<):·.-~st~i. "Gtlte3 tt vlolu-­
:J:L>n of tLc cc,r<.:.tl tut.:.one.J. ,::,t:a:r.•oJ).ty 
rt "a l r;.;_; t co,;~.. iUlsor-c, s clf'-lr~cri·t;d.na t1on • 
. . ~,~H=-l a•~tl,or·:l t:lGs ;:;_avo 'ODe even fm."'thor 
"0.7\cTliOJTt··r-.-;-T;--:TlJcnovi '(J'0F;"'c o --ri:'l-:tnad:ni s­
sl blocm.l~accill.:ou cu::.wont;sto the -
ex~nm~j_n :.io'?!'iT:"-poc i ti VO O':lEW:n"Or; 
aero s"llcnccanc: I"'.il-u.re to o 1~ject ~ 
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'';'118 U...""ldc:u:l:tncd f'or·tion o · t':<:' ;: ~)O ·d> fJect_; .. on state/3 t;Jw 
rule J:'ollo•;;nd -,-y- t!•e c ''-LPt8 of ;J.:;:::hJ1_li'it 

' (). b<'..:, 

H•.o (lJ.·c not, DI'OU~)d:; tu t c mc:~t lm­
pcn'tnnt qu~~stl.oD. Ll th·i_l::: roc:or~::. 'llw 
·~efendant f Vihilo :i.n cl_,.s toC!y nnd ch:tP.:·;od 
v~ 1 tl1 tl"tln 0 f r o:!:l!,-3 0 O.J1t..J ~~~ !·J 0·~ tl lle w n.~J ,_)/ i. tt:. ... 
ou·L; c :Encol, v:a.::; Ul'doPe6 :)y tho Ju~::tico 
or t:·_f; pnuco, D.t V·o (~G;rlllnd 0 f' ttlO 

pr·osoc'..ltin:~ o.ttn~cnc;y-, to ::; u :lo:1li t to n. 
~;)hyr]lc~:l exr.i.-'d.;,atl.c-.-'1 o\' ,.J.::.\ _pPivatoc iYJ 
::1 r)tt~rs1eii._·l.l1.. c .. v\:s~~-:.: t&J-;~i ·rl J.IrGo r:~ :eootJ. 
oJ' tho cotu:tlluw,:r• :.ud ;_n t.l-.c J'I-·ene.nce of 
t~lC ~-1L:crif'.f' rvf!.!~ (';2\):l'!JlJ..i.~O(~. LYJ' j·.l~. c:r'l0\~1 (:)' 

1Joth of \\'JW1\ tt::8'Gi.flod LJ thif.:.> CHUs~-, ::u:; 

to tJ;o l'C:Jul t c-'.' L1 t GX!~:d. c·w_tl. n nn(l as 
to v:~:ut tllc~- r>Hi'>' d-l-~I'j.-,1 ; t 1L t o.xn,ninatlon 
nnd. v/ at t:w·,y s~ld t;u 1cL.n. 

(_.:Dr:X!":J(':l 1:-0JJ <~4o- .f.~o::-~(.Et-~·t lll~:;lnt t··~lE \~'f:tS 

Cln .:rrL,t c;y·pJ(' . ~'l(; \\;~l8 ;L CG,i[J;,;:J.c'l-O'c.l.'J 

-\,~1.c1~IL ;_c·.~; .j:.:· L!·~o c;__-:X-LGt·i. t.Ltt·L~)~-l-~~J.l :pl·~··_-')t of 
t>~E~ 6efr:;~l.c~:1~·1't to .;.-·. oJ~t~_:l(I·L :Cr·~Y.il tc,~·Li:C:ylrl .. · 
~--.~~1Ll18t lLt~·i~.~Jol f • ( ~·.:::(·~~~- Ll.t;_.J~ Lc of 

1 1 ~l :·J ,'~) u "iIi ' :.; 0 c • ::.~: ;~ ' '·:.1< ·t; • ~; • ) 

H-·o···te of.fcJ1")t \!(1:~ ::l~_tl~O L·> :--~Y\·J~~: "Ll~-~tt \dc;­
_f:ot.)d D.:, 1 t "fJo I .. LlJ rL ~~'-1-'.~., 1:/ (~ :_, ~-:.:~-~ c_~ n_ t e ~.1 t c} t ;J l s 
'iloJ. rlt1r)Y! ()~~ .. lli ~-: l)CJ?SUJl, ~.)1).-G t~!O tll.l-u}c it; 
1 [·: rtl'l}) ttr) ct.~ t t ~-l.'-_._ t : l(: ;.-i i.: ~·1 1 > ~l ~~ :J ·Ll b~1LL t to cl : JC ... 

cttru~1o, !_·l_r) t]_·Latl_ ;J-rt :~1(_J \''/i.ti:.i e~:_;~dJ;)c1led~ to d.o 
sc). 1J:,:l1 iG l~.J e(Jf1.:Jld_l.::ect1 t,·::.[;.t ~.Tn \Nt1S tlt 

t"cc U.:ra-:.: :Ln c1.tsto(:~i fo:e tl!iu \'ury crime; 
t.i -u~ 'L tJ 7

1 c: }) _.·-··cj no c t.l·tlll.~-~ t1 t t OJ.':r1c: ~'>' c1 ntllft:r1d e cl ~lrt 
Ol''flor f'1·o:-·,1 t1:c j1.~~• Lice l'or· \:J.~J oxnn.tr.~ntion; 
t.'. d_t tL.u o1 'crlfl' tooL J.ll.::'t inLo a- p:r>i va'Lo 
ir(.) ·~Y:_;· :f~ or~ tt:c~ rJI,;: J~I) 0 8 c ().:-· Ll'.iC exu ... :~lil1l.lt i en' 
it iG not stranr·;o t> G.t tl.\G (lefe;;1dant thou:~;ht 
110 waf;; CO:'tpcllod to submit. It i:~ idl_c to 
talk or ~;du ho.vin ; voluntn.ril~y cor.:.sctd;ed· to 
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this violutl~n of his person. As we road 
the record, he h::~d no option in ·tho matt0r. 

11 ~:. ~:· ·::- ~:· \:. o think tht.l circuit court should 
have oxcluded all tl:ds testlmo:ny of' nr. 
Crowe and tbo s.heriff a:J to this examina­
tion, We had occaslou to examine the law 
on thio sui.)joct in ::,to.to v. Young, 119 ro. 
495, anc1 tlH-:: authorities are collated there. 
1.Phc fncts of.' thii:J cane brlnf; it clearly 
within the reat::onin;:; o:r that case and upon 
tht1 n.utbori ty of thut decision and tb.ose 
cl te:d and approved thex·ein, this tost:l:·nony 
wan incompetent and inadmissible and viola­
tive of defendant's constitutional risht 
not to be compelled to tostlfy ac;ainst him­
self. {''.ec, also, ,tate v. Ueit;ht, 117 
lew£. GbO, )" 

<! 

Also, in tho car1e of :,-tnte v. norton, 24? r:1o. Gf/7, l.c. 
GG3, the Gourt·said: 

".~·cfendo.nt insists th[•t tho physicians 
who examined him ',~·hll(., r1e Virts in custody 
~houl .: not havo ·~ocn ullO\'JGd to testify 
to tho fact tll.t ho ~~TJ.G :Jui'for•ln.· from a 
venoroal disease • rl1o 1~1 c:.t tLh1 I'nsieto;~co 
t 1:o ;;tta.t(J contonds th;>L tl)e examination 
c~Y:uplained of \7as rnH.do l".:'l th defendant's 
con:-::0nt. ,o have road the .r·ecord care- · 
fully a.nd .. flncl tLnt the 'consent' con-
3lsted of the fail1~e or defendant to ob­
jedt to the physicul oxnm1nation. 

11 ',','hen a rr.an is under arorest, without 
counsel 1 and, speaking .tiletaphorically, 
is standln,; in tho shadow of a policeman's 
club, it l"'equi:ees sOl'nethinc; much more sub­
stantial thnn silence to justify an in ... 
vasion of hi~ constitutional right not to 
be c.ompelled to furnish evidence a.r;ains·t; 
himself. 

"If th0 evidence of the physicians had 
been objected to on the gr•ound that the 
physical ex~nlnation which they made under 
the orders of a police captain runounted to 
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con~ellinc hlru to testify a~ainst himself, 
as prohibited by section 23, article 2, 
of th.o Constitution of I;Ussouri, then the 
n<1.1ission oC tb.eir evidence would un­
doubtedly have c(nstituted reversible error. 
~~4 ·.~(· (:.~· ...:~ tr 

Again, in t.hc case of' ··tate v. ".Tats1n::::er, lfiO ·; •.• f<t)6, 
1. c, ':.fYI and nsc, the court said: 

n !:.ftcr' t:ho st~~~to LH1\~. notn.~J1i[3}1.ed t11at 
o.bout one 01' tvw i;oo?c.: Yf'tei' the ausault 
't;a::; allei;od to h0.ve :.:>eOYl committed the 
prosecutrix was found to be sufferinc 
from n venereal disoa3e, it introduced 
the cvldonce of two physicians, which 
tended to shov: th t at the instance of 
the pr·osecutin_: at;tornc,y th•J·y v.cent to 
tho cu'iJJJ.t;y jn:ll, w1"1ero def'cnda~1t wns con­
f:Lne<-1, :-'.ncl there ;<~ado a :physicaL oxamlua­
tion of hitl privates • '.rht 8 oxa:ta.lnation 
disclosed, so thoy testified, that ao­
fendo.nt was affl.l.ctocl with tlle same 
venepeal disease froro whlch tlto prosecu­
trix was su~ferin:. Thh evidence was 
adt;li tted ovor th0 strenuous and repoated 
objections and exceptions of defendant, 
and after D.. pPelimin~u·y exrunination Of the 
physiciarw was ;nade _;y thtl court on the 
subjoct oJ' whether• the physical examination 
W:J.S voluntarily consented to. Fron1 this 
prelhninary cxtw1inatlon tlH' court 90ncluded 
tJ!.at thP evidence was competent, but upon 
a: re .. oxaxni.no.tion of the physicians as to 
tho condi tion8 Lmdo:p v/~.ich the oxa,,tlnatto:n 
took plac0, Rnd after the evidence was in, 
the court ,,.tri thd.rew same, both by oral and 
written lnatructlons. It is our opinion 
that th0 court was entirely correct in 
nith.d:r>avlin_,,; tbL; evi(~ence, nu tl!e :record 
does not disclo~:Je t;;tut the consent which 
the law roquires in ~uch cuses was clvan. 
Tho consent of tho accused wau not asked, 
b.e bein.~ Yfl.Ol'Cly irlfOl'lllOd tr!.~'.t the DhyBiCians 
were thcu:>e to · .'.al·:o tlle exn.:mlnat:i. on. · fdG 
only coilscnt consisted of hls failure to 
oi)ject., aud as nalc• i)~t Jud::;o Prown ln ~;tu.te 
v. 1.:ortcn~, 21.'7 ~·o. loe. cit. cc:~. u;z., •.• 
lOG3: 
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"t ·: hon n man 1:.:1 u...;_t:el' a:r'l'ust, wl thout 
eour.1.::.1el 1 e.nd., speakinc; m(}taphoPically, 
:1s standi.n ·; ln the shadow of a poll.coman•e 
club, it requlres somethin·; much mor•c sub­
stantial thnn silence to justify an in­
vasion of hliJ conoti tutionnl :r•l,c_';ht not to 
bo cordpollet'J to fuPnigh evlden.co a[:;ainst 
h.L:tself.' 

,J,,,-,,,,.,.n W"" "~e····e'·tl·,,..,...., t'·t''t '1 .... t:,.,t' ti'·lo c3 e \.J.J.\'; v J_ ih !1 Uv.t I '··'~ (;...l,i ..... '- ' ...,; · J.~ .. 

fendant was confined in jail, <nHl th:'t one 
of t}"J.c examinin;; physicians was the ja:Ll 
physician, nnd tJj.C:'.t he wo.o not o.pprlsod of 
hlo ri;:;hts to resist the oxarnl:nation, and 
w!len tho entire disclosures in this con_nec­
tion are considered, it is apparent tl_,_at 
he merely submitted to thin exan1.Lnation 
wl thout cons on tin~; the1•eto. rl1he rocord in 
this co:nnectton also disclo::HHJ tl1o.t tho 
defendant had boo~ advised by an attorney, 
Vii th whom he ws.:J nc):;otlatin~; for his trio.l 
dofonse, that it was hib intention to send 
a physician to the jail th~:t mol'nin:.:; with 
the viaw of nwldn,s a physical exatrtination, 
tho a.ttorwry r~esirin.~; to be. :tnfor:ned as to 
this fact before agroein~; to represent him. 
•rho de,fenclant, not knovdn:~; that those 
physicians had not boon sent b:,. hlB own 
attorney, subfni tted t11e :;.nol"O x•eudily. Tho 
rocol.,d rurthol~ discloses 'Ghat the physician 
~ent by the a.ttornoy arrived immediately 
after the eXU:Jrtlnation bogan. aLd tool:: ·part 
tperoln. This evidence sas clearly innd­
Elissi ble; nncl s:\wuld not have boon :r>ecel ved. 

"In view of tho fact that this vordict rests 
entirely upon the uncm:>robor'ated teoti:mony 
of the n1.no yeRr• old pr-osecutrix; o.ne that 
her statements in some Pospoctn seo:m ulmor..~t 
implausible, we are for·cod t.o the conclusion 
that the admission o£' this i:rteompetent evi­
dence was hi[:,hly p:Pejudicial, and tlu1.t no 
instruction attempting to withdraw it could 
eradicate tho poison ~nd prejudice injected 
thereby; for, as said in ;_;tate v •. ;ebb, 254 
Ho. loc. cit. 13bt 1G2 G.VJ. 628: 

--- -~--~~ -----
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"''I'hc st~'.to had sunlr its fangs deep in the 
life blood. of the defendant - too deep for 
the poison to ho 1r;r Lthdrawn • ' . 
11 ::~cause of thin error tl-,_e eo-v_r•t sllould 
hnve ;ranted a n~w trlal." 

'J'ho qucst:Lon (c) as to ri'lHt would be necessary to lnform 
tl:t· defendant of hiB Pit_~hts, etc. 1 wo conclude i'rom the au­
thorities clted ti':tt it !_:.:1 not onl:'j -nocnnsc.n•;y to lnfor'm the 
defendant of lli8 ri~~i1tu to res:Lst uuch exr1.m1nn.t:ton but ho 
;nust t;lve hlt1 consent and voluntarily subrili·c to tho oxa,·n:tna­
tlon, nore silence an6 lo.cl;:: of t•ocjistanco :t:::1 not suf'.f'lcient 
to render tho ev:t dence gn:Lned by the: oXUt•lina tion ad.mis si ble 
in evidence. '.;oo tidnJ.,;: th.e defendant should be !lf)Pl,ised of 
tiJo pm•posc of tho exa.nination, ~/nnt i iJ to be deteri.n:lned, the 
fact that tho findings may be u:Jed ln evidonco a[_l;a.inst h:tm 
and that he }Ht::l a right to refuse per·mission fo:r• the exa:rnina­
tiou--, ':and that tho refusal of said permission is not u fact 
tt-la'l>) ca-f; be acl•:rl t~ad in evidence a;::-';alnst hirn. Be in~_,; so ad­
vised, he .m.u:Jt ul.'firmati vely consent to the examination. 
t:e do not find any requirement that tite advis.tng bim oi' his 
ric~J-.~ts and his consent s~!all be in \.'ritint';, but, in vlow of 
the 8tron.·:; language used ·oy tho :;ourt in the c:cu;es cited, we 
believe it. ~wulci. bo htUc'll safGl .. and mort"l conclusive if the 
matto:r.-> was in m:>itin·.; -ur1d sl:c~nod by tho dofm:"Jdant; other·wlse 
tho pPoof' should bo ve1-oy strong oi' an oral advisement and 
tho defendant's consent. 

If question d means could the :;tate, after procuring 
tl.'w doctors to exnmfne defendant and wh.o found him inBane, 
exclude their testimo:ny:, thf: answor woulcl be no because 1 t 
is tho duty and tho oath or luW enfo:t~cement oiT:lcers to up­
hold the Uon;Jti tutlon and th<:' laws of tl1e :ltate. '.L'hls Ln­
cludes all prosecutlng officlnls, p1•ose6utlnc; u.ttorneys, 
peace office1,s, otc., an6 to wl thhold evJ.c'lonce touchlnu; 
oi ther tl1-o guilt o1· innocence of thn dofendnnt ·would be a 
violation of tl_,c,ll:> oath. It follows, au a rtat:Lcr of coul'so, · 
thnt tho defendant ·.-.ould never o:Jj ect to such evidence. 

·,.e do not boliovc UEtt a utodJ.c~:tl e:xa;nlner should make 
·tho exnm:tnation unless the cYcfendarit wag adv:tsed of his 
ric;hts and ;;ave h:t I:J consent. If this procedure was follO\'ved 
the exmrLlncr could not be held linble in a civil action for 
exmrlinln:_: tho defendant 1 tmlo::>s, or. c~::>urse, he performed the 
toGts ac;cl oxo.•nlnat:lon lli such u mannor a.s could be hol<_l to 
bo. ne,_·;lic:;once and inju:eed tho defendant. · 
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Llotween hcL:1~:; r:.m.cd OJ u:: be in,..:; llnble • T'horo is no \'.TJ::J to 
prevent a suit bolnt·; fllod a.;:J.ln:.:.;t a person, cvon though 
such person was f1•eo f:r•un an:y liublli ty and. o. recovery could , 
not bo h~,,J 'fl:::a:i..nst him. It ~,~,, uld, l1owevor·, be ::1ecessary for 
b!m to defend tho suit. 

Gonclus1on. 

It is tb.orefore the opinion of t~h:to department th.P.t a 
peY.'son susp(~Cted or cl::.nJ•c;ed w:t th a cJ.·imo mu:>t be advined of 
his co:nsti tuticmn.l rir~hts to refuse to pennit n medical ox.­
ruuination of hin, person and mu::;t afflr•mativoly conse'nt to 
same before the facts, fin.dh1•·.:J r1nd PGsults or conclunions 
of s nl c1 oxo.nrtnntlo:n vJc-uld bo adml ssi i.Jle in ov:'Ldence n,·n:Lnst 
him. · ,_, 
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