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';'Je hereby aoknowledFe receipt of your request 
:for an opinion of this department relative to the question 
of Vlhether or not the Board of Aldermen of the City of 
St. Louis has the power ·to pass an ordinance providing for 
employees for the Magistrate Gourt of the City of st. Louis 
in addition to clerks and deputy clerks provided for by 
Senate' Bill 239 of the 63rd General Assembly. 

·Senate Bill 239 provides for the appointment hy 1 
the court, in bane 1 of a chief clerk and not more than t ·,-m 
deputy clerks e.nd allows each magistrate to appoint one 
devuty clerk. T:Q,ere is no provision· for the appoint;ment of 
additional employees but· ';ection 2 of this bill provid.cc in 
part' as follows: \ 

11 ~;' .;; -;;. and all the· p1~ovisionn of 
general lev1 applic&ble to :magistrates, 
their courts and officers, shall be 
applicable to the coUJ?ts, magistrates 
and officers provided in this act ex­
cept so far as incon;~istent thereVTith." 

Senate Bill 207 of the 63rd General Assembly applies 
to magistrate courts generally. l'he.:."'ofore, all the provisions 
of' this bill that are not inconsistent with :;;enatc Bill 239 
vlill ap~ ly to the :.Jagistrate Court of the City of St. Louis. 

, 3cmate Bill 22,9 is silent on v1hether Ol."' not the l~o.s.rd of Alder­
men may hire aG.ditional e.mployees, v.rhile ~enate BilJ. 207 pro­
vides that adclitional employees 111ay be hired if they finJ. the· 
need exists. In the case of st. Iouis v. Klaus:meier, 213 Mo. 
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119, the iJou:et stated a·t 1. c, 127: 

"* * * In order to be a conflict of 
any kind, t\'.ro things must of necessity 
exist, and when it is contended that 
there is a conflict between two laws 
both must contain either express or 
implied provisions which are incon­
sistent and irreconcilable with each 
other, If either is silent where the 
other speaks, there can be no conflict 
between them," 

Applying the above reascn:Lng, Senate Bill 207 and 
Senate Bill 239 are not inconsistent in relation to our 
problem, so, therefore, we must look to Senate Bill 207 to . 
determine if the Board of Alderman may provide for the hiring 
of additional employees. Section 21 of Senate Bill 207 pro• 
vides in part as follows: 

"* * The total salaries of clerk, 
·deputies and other e:mployee·s. paid by 
the state shall in no event exceed the 
annual runount fixed in this act for 
cle:t>k and de~:mty clerlr hire of such 
courts, provided, that in any county 
where heed exists, -Ghe county court is 
hereby authorized, at the cost of the 
county, to provide such additional clerks, 
deputy clel;'ks or· other employees as may 
be required, * * *" 

It l"lill be noted that the second phrase in the above 
sentence is preceded by the words "provided, that." At first 
blush ~~ would seem that the second phrase is a proviso and 
hence a limitatio.n or exception to the preceding phrase. How­
ever, the ccurts have held that the word "provided" is some­
tbnes used in the conjunctive sense and that this word alene 
vlill not make a phrase a proviso. Y!e quote from 1Utchell 
Castile v. State Highway Conunission of tUssouri, 312 Lio. 244, 
1. c. 269: 

~However, use of the wo~d 'provided' 
does not in and of itself convert the 
words following into a 'proviso' in the 
strict legal sense. 'rhe word may be 

l 
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used in the conjunctive sense and 
precede an independent out-and-out 
grant of· pov~rer, In Georgia Banking 
Co, v, Smith,. 128 U, s. 174, at pa,:e 
181_. it is said: 1The general pur­
pose of a proviso,.. as is well known, 
is to except the clause covered by 
it from the general provisions of a 
statute, or from some provisions of 
it, or to qualify the operation of. 
the statute in some particular, ~ut 
it is often used in othei senses.· It 
is a co1mnon practice in legislative 
proceedings,. on the consideration of 
bills, for parties desirous of securing 
ruaendments to them to precede their 
proposed amendments with the term 
"provided," so a.s to declare that, not­
withstanding existing provisions, the 
one thus expressed is to prevail, thus 
having no greater signification than 
vrould. be attached to the conJunction 
·"but" or "and" in the same place, and 
· simply serving to separate or distinguish 
the different paragraphs or sentences, '" 

It seems clear to us that the second phrase does not 
limit the first phrase b~t merely is an additional discretionary 
power given to the county courts,or, as in our case, the Board 
of Aldermen of the City of st. Louis. 

It has been sugge::;ted that Section 22 of Senate Bill 
207 prohibits the Board of Aldermen from hiring additional 
employees, except in the case where an additional magistrate 
has been authorized by the circuit court. :Section 22 reaCi.s in 
pa:et as follows: 

"Salaries oi' clerks·, deputy clerks and 
employees provided for in the lest pre­
ceding section shall be paid by the state 
within the linlits herein provided upon 
requisition filed by the judge of the 
magistrate court; except that the salaries 
of clerks, deputy clerks and employees 
of additional magistrates whose oi'fices 
are created by order of the circuit court 
as provided in Section 1 of this act shall 
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be paid by the county as the salaries 
of such magistrates are required to be 
paid." 

It is our opinion that the General Assembly merely 
'intended by the above exception that the money paid by the 
state would be used exclusively for paying clerks and employees 
of magistrates paid by the state and not to prohibit the Board 
of Aldermen frow providing for the hiring of additional em­
ployee~ as the need exists. 

Conclusion 

·Therefore, it is the opinion of this department that 
the Board of Aldermen of the City of St. Louis has the polver to 
pass an ordinance providingfor clerks, deputy clerks and em­
ployees for the t:a~~istrate Court of the City of St. Louis in 
addition to the clerks c:md. deputy clerks provided for by 
Senate Bill 239 of the 63rd General Assembly • 

AFPllOVED: 

J. E. TAYLOR 
Attorney General 

PVv: gG 

.• 

Respectfully submitted, 

PERSHING T?ILSON 
Assistant i\ttorney General 


