FAGISTRATES: Magistrate is required by law'tn appoint a clerk
= , within a reasonable time after being sworn in as
magistrate. Magistrate cannot appoint as clerk
a séhool teacher who is employed full time as school
teacher and unable to work during office hours as '
clerk of the magistrate court except on Saturdays and
week ends.

Januar& 18, 1947 F.i{wgg £§\
i
|

Honorable Ben w,., Oliver, Member ‘ /
Missouri House of Representatives
G3rd General Avsembly
6209 kst 15th Strect
Kausus City, Miscovri

Dear Sir:

This will acknowledre receipt of your request for an
olficial opninion, wiich reads: - ‘ .

"I am very desirous of obtaining some
information pertaining to the appoint-
ment of a magistrate's clerk in a fourth-
class county. ‘ :

"In this county, the clerk desired is . \
teaching school and her term will not be

‘ecompleted until five months aftgr January

1st.

"The information desired is whether or got
the magistrate is compelled to aproint the
maglstrate's clerk in dJanuary, 1947 or
whether it would be possible for the magis-
trate to hold up such an aprointment until
May or June, 1947. If this is not possible,
can the magistrate appoint the desired clerk
in January, and this clerk work evenings and
weekends until May or June and then devote
full time to the office." \

We are assuming for the nurpoze of this opinion that
the party under consideration for the appointment of clerk
of the magistrate court is wow employed full time as a school
teacher. Furthermore, that, if “she is appointed to this office,
the plan is for her to work some evenings after business hours
and on week ends. This is a rather unusual request, in that
the applicant for this position does not contemplate spending
at least some time during business hours. This department has
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had numerous similar requests, but in most every instance,
the applicant speht some tiwe during business hours per-
forming the duties of the office, :

You first inquire if toe magistrate is required to
appoint a clerk in January, 1947. Section 21, Senate Bill
207, passed by tie 63rd General Assembly, specifically re-
cuires each magistrate shall appoint and fix the salary of

*a clerk of his court and he may appoint such deputies and
employees as may be necessary and fix their salaries, Said
section reads as follows: »

MIn all counties each magistrate shall

by an order duly made and entered of

record appoint and fix the salary of a

clerk of his court and may appoint such
deputies and employees as may be necessary
for the proper dispatch of the business of

his court and fix their salaries at such

sum as in his discretion may seem proper.

The total salaries of clerk, deputies and
other employees paid by the state shall

in no event exceed the annual amount fixed

in this act for clerk and deputy clerk hire

of such courts, provided that in any county
where need exists, the county court is here-
by authorized, at the cost of the county, to
provide such additional clerks, deputy clerks
or other employees as may be required. All
such cierks, deputies and employees shall
serve at the pleasure of the magistrate.

kach clerk of the magistrate court shall take
the oath required of other clerks of courts

in this State. Before entering upon the
duties of his oifice, the clerk and deputy
clerk shall enter into a bond to the State of
Milssouri, with good and sufficient sureties,
to be approved by the magistrate, in the sum
of $1,000,00, conditioned that he will faith-
fully discharge all of the duties of his
offlice; wnich bond shall be filed and recorded
in the oifice of the county clerk of the county,
For breach of any of the counditions of such bond
suit may be brought as upon other penal bonds.
Any magistrate or clerk of the magistrate court
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failing or refusing in his receipts for
fees to give an itemized account of such
charge, with date, shall upon conviction,
be deemed guilty of a misdemeanor, 1In all

counties where magistrates organize into a
court with divisions there shall be but one
clerk of the magistrate ccurt who may act
~as clerk for one of the magistrates, There
shall not be more than one deputy clerk for
each magistrate and all deputies shall be
under the direction of the clerk but saall
be appointed by the court."

As a peneral rule, when the word "shall" is used, it is
mandatory, and when the word "may" is used, it is uermi sive.,
In State or inf. McKittrick v. wymore, 119 S.W. (2d) 941,

343 tio. 98, the court soid, l.c. Ghk:

"Respondent argues that the remedy provided
by this statute is an exclusive remedy
against respondent for misconduct. On read-
ing the article it will ve noted that the
words 'may' and ‘'shall' are used many times

in the several sections. They were used
advisedly and must be given thelr usual and
ordinary meaning. It is the general rule
that in statutes tne word 'may' is permissive
only, and the word 'shall' is mandatory,.s * "

By use of the word '"shall" in ! Seetion 21, supra, relative
to the appointment of the clerk and the use of "may" for the
~aprointment of the deputy clerks, we are of the opinion the
foregoing rule of construction is applicable. Had the Legis=
lature left the appointment of both the clerk and deputy clerks
to the discretion of the magistrate, it would have in all vroba-
bility used the word "may" in both instances, Therefore, by
using "shall" instead of "may," under the foregoing rule of
statutory construction, the Legislature made it mandatory upon
the magistrate to appoint a elerk and left it to the discretion
of the magistrate in the appointment of deputy clerks.

Your second inquiry as to whether you may employ the school
teacher as clerk of the magistrate court, is a little difficult
to answer on the limited facts stated in your request. The
clerk of the magistrate court has several specific statutory
duties such as taking the fee upon filing any cause of action
in the magistrate court, also the clerk has all of the adminis-
‘trative power and authority vested in the meglstrate under the
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low, and is required to mske certain reports, etc. Section
23, Senate Bill 207, supra, in part reads:

"Upon the commencement of any proceedings .
in the magistrate court the party commenc-
ing the same shall pay to the clerk of said

court a magistrate fee of Tive dollars ($5.00,)
P 2 : FE L S-SR/ SEPS R L R Gt AN T A L

Seection 145, Senate Bill 207, supra, reads:

"411 acts of an administrative nature in-
cluding issuance of process, herein reguilred
of the magistrate may be performed by the

clerk or duputy clerk of the magistrate court,"

Wie do not contend that the duties of the school teacher
in this instance and that of the clerk of the magistrate court
are incompatible in so far os the duties of one office conflict
with the duties of the other. 3But where it definitely is shown
to be a physical impossibhility to perform the duties of both
offices at the same time and during school and o:iifice hours,
. then we certainly think thst it is beyoud the stretch of
imagination to say that an appointive officer, who has certain
statutory duties that cannot possibly be performed except during
business hours and while at the office, can hold both oifices.,
‘oIn Terkins v, Manning, Superintendent of Public Health, 122 T.
(2¢) 457, l.c. 861, the court, in holdjing that it is against
public policy for a publiec of! icer to acce)t another public
office not ouly when the duties of the two oi'fices arc iucom-
patible hut also when it is a physical impossibility for him
to perform the duties of both offices, said:

"ie think that public policy requires that

anyone acceoting and retaining a public

office should not place hiwmself, by the

accepting of another ofiice, in such a posi-

tion th.t it is physically impossible for

tiim properly to perform tue duties of both

offices, and if the nature of the two offices

is such that this impossibility doces appear,

the offices are incompatible and the accept-

ance of the second office, ipso facto, vacates

the first. Applying that rule, is it possible

that petitioner can properly perform the duties

of major in the United States army and of super-
~intendent of public health in the state of

Arizona? We think it is obvious that he cannot.
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As was said in State v, Buttz, supra, 'Here
are two offices held under two distinct
governments; the duties of the one are Lo be
p(fformwd in Washington, while those of the
otuner are to ve performed in this State.!
In the preuent case, petitioner's duties as
a major in tne United States army not only
called him out of tne state of Arizona, but
~ may call him out of the United States itself,
' while the great majority of his duties as
superintendent of public health niust be per-
formed within the state,
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"ie hold, therefore, thet the doctrjre of
incompatiblllty of offices depends ugon the
public policy of the state; that offices are
incompatible not only when the duties there-
of are in conflict, but when it is physically
impossivle that tuey may be performed prop=
erly oy the same person; that on tihe facts
as showm it was thSlLdl]Y impossible for
p*tltloﬂer to perforwm properly the dutics of
the two ofiices which he attempted to retain,
and that his acceptance of tiie dutics and
emoluments of the second office was, ipso
facto, a vacation of the f rst.m”

e are not unmindful of certain decisions holding that
~eertain public officers do not forfeit their offices hy reason
of'being inducted into the armed forces of this country in time
of war. (See State v. CGrayston, 163 S.i. (2d) 335, and State
v. Wilson, 166 S.u. (2d) 499.) The question that arose in those
cases was whether said officers forfeit their offices by becom-
ing a member of the armed forces of this country. 1In one case
“the officer was a circuilt judge, and tie other a circuit clerk.
In State v, Grayston, supra, the court recognized the incom=-
patibility of the oirfice of ecircuit judge and service in the
regular army, but not with a militiaman. In so holding, the
court said, l.c. 340:

"ye would recopgnize as incompatible service

in the Regular Army as we understand that

term to denote the professional, permanent
soldiery, those who have chosen the military
service as a carcer, They should be distin-
gulshed from the militiamen who are ordinarily
occupvied in the pursuits of civil life but are
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organized for discinline and drill ond

called into the field for temporary

military service when the exigencies of

the country require it and from the

citizen-soldiers who are in the military

services only in time of war or emergency.m"
'Renzrdlnw the conflicting duties of the two offices in
the above citc, we cre of tie opinion the duties of one in
tne ocrvice of tne regular ariny in all probability conflict
no more than one in the milltla, with the oifice of circuit
Judge or circuit clerk. UIspecially is this true during a
war, The principal distinction between one in the service
in the regular army and the militia, as stated by tiie court,
is that those in the former atre considered more as professional
soldiers and most of the time away, whereas the one in the
militia is a greater part of the time carrying on the duties as
a civilian, such as circuit Jjudge or circuit clerk, except when
called into the service in time of war or emergency. Therefore,
our court in the above decision must also have considered, at
least to some extent, offices to be incompatible wihen unable to
properly perform the functions of the two offices at the same
time. ,

One of the primary rules of statutory construction is to
ascertain, if possitle, from words used in a statute the legis-
lative intent and to give effect to the lawmakers intent. (bee
City of St. Louis v. Pope, 126 S.w. (2d) 1201, 344 Mo. 479.)
Also, another cardinal rule of statutory constructlun is that
statutes must be glven a sensible construction and should not
be construed so as to make it unreasonable where it can be given
reasonable construction. (See Lambur v. Yates, 14% Fed. (24)
137; State ex rel. 5t. Louls Public Service Co. v, Fublic Service
Commission, 34 S.v. (2d) 436, 326 ¥o. 1169; also Chrisman v.
Terminal R.R. Asaociatlon of St. Louis, 57 S.W. (2d) 230, 237 lo.
fipp. 181.)

Seetion 12828, R.5. Fo. 1939, provides that any person
elected or appointed to any county office shall be subject to
removal who shall fail personally to devote his time to the
performance of the duties of such office, and reads:

"Any person elected or appointed to any
county, city, town or township office in
this state, except such officers as may be
subject to removal by impeachment, who shall
fail personally to devote hls time to the
performance of the duties of such office, or
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-who shall be guilty of any willful or
fraudulent vioclation or neglect of any
official duty, or who shall knowingly

or willfully fail or refusec to do or
perform any oi'ficial act or duty wihich

by law it is his duty to do or perform
with respect to the execution or enforce-
“ment of the criminal laws of the state,
shall thereby forfeit his office, znd may
be removed therefrom in the manner herein-
after provided."

While our courts have neld that it is not necessary to
go to such trouble in removing said officers when they are not
apDOlnth for a definite term of office, (see State ex rel. v.
Sartorius, 95 S.W, (2d) 873), we are of the opinion that it may
be apnlicable in case such officer should avpoint some person
and then refuse to remove his appointee from office although
under the law said ap;ointee may be subject to removal.

The clerk to be appointed by the magistrate is not appointed
for any specific statutory period of time. Therefore, said clerk
may be removed at the pleasure of the officer appointiug him, in
this case it is the magistrate. 1In State ‘ex rel. Mincke et al.

v. Sartorius, 95 S.W. (2d4) 873, l.c. 875, the court, in so holding,
said:

" % %k % Where the appointment is for a
definite term, the appointment logically.
confers on the officer the right to serve
out his full official period unless for-
feited by hig own misconduct, since the
very fact of the definlteneqs of the of-
ficial tenure necessarily negatives any
idea of a reservation of power and authori-
ty on the part of the appointing power to
remove the officer at will. On the other
hand, where the luw conferring the authori-
"ty under wiich the appointment is made is
silent as to any limitation upon the right
of removal and the duration of the official
term is thus left unlimited except by the
will and pleasure of the appointing power,
then under such circumstances the unquali-
fied power of removal is an incident to the
very power of appointment itself, which may
be invoked and applied at pleasure without
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notice, the m king of charges, or a hcar-
ing thereon. State ex inf. v. Hedrick,
294 Mo. 21, 241 S.in 402; State ex rel.
v. City of 5t. Lowis, 90 Mo. 19, 1 S.i,
757; Horstman v. Adamson, 101 VNo. App.
119, 7l+ S.:‘frli“o 398; 46 C-J. 989; 22 H,QCQIJQ
Section 287, P 576." ! ,

| (Also, see State ex rel. Brokow v. Board of Education
of the City of St. Louis, 171 S.W. (2d) 75.)

In view of the foregoing decisions, the magistrate could
appoint a clerk until such time as the school teacher could
assume the duties of the office of clerk and then remove said
clerk and appoint the school teacher teo the office.

CONCLUSION

Therefore, it is the opinion of this department that, as
magistrate of the court, it is his mandatory duty to appoint
a clerk of saild court. Furthermore, that to appoint a school
teacher employed full time as school teacher and unable to be
at the office of the magistrate during office hours, except on
Saturdays and week ends, as clerk of the magistrate court, would
be against public policy and not a valid appointment under the
law.

Respectfully submitted,

AUBREY R, HARMETT, Jr,
Assistant Attorney General

APTROVED:

7. T. TLYLOR

Attorney General
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