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TAXATION: 
MANUFACTURERS: 

') 

No authority for refunding proportionate·part 
of manufacturers t tax for 1946. ·"~~-..... "-~ ..... , . ., --- 1 

October 30* 1947 

Mr. M. E. Morrts, Director 
Department of Revenue 
Jefferson City 1 Missouri 

Dear Sir: 

'";' i l ~~-- ::··~ \ 1 J ,__, !.c< ~--· ! b - I ~~_! 

This is 1n rapl~: to your letter o:f r<:~cont date wherein 
you request an o.t'f'1c1al opinion from this department on the 
following statement or .facta: 

n •w ould s. taxpayer be ent1 tled to a 
refund, or to a credit, of f1ve•twelfthe 
of his manutacturerst license tax paid 
1n 1946 because of a general failure of 
collectors to recognize the apparent 
intent of a change in the law made by 
House Committee Substitute for House 
Bill No. 539, on the taxation of manufa.c• 
turera? tn 

. 

r , 

The law applicable to taxation o£ manUfacturers is 
found in Laws of Misaourt. 1945, pages 1855 to l-954. 
H.o .$ .H.B. No. 539 or the 64th General Aasemblyr, to wh1ch 
you refer in yow.- letter, 1a !'ound at page 1855, of sa1Cl laws. 
This bill was approved November 30~ 1945. Sect:t.cm 1 ot: this 
bill was amended by the 63rd General Assembly. and this sec­
tion, as amended, is found iri Laws or ]fi.&sour1, 1945, at 
page 1954. However, the aeetton as amended contain• the · 
same provisions 1n so far as your question is inv.olve,d as it 
did in said a:.o.s.H.B. No. 5~9. Section 1 of the act, Laws 
of U:1saour1. 1945, page 19541 provides in paztt as follows& 

"All manufacturers in th1a state shall be 
licensed and taxed on all raw material 
and finished products. as well as all the 

'to.ola. machinery and appliances uaGd by 
them, in the same manner as is or may be 
provided by law for the taxing and licen­
sing or merchants; and no county, eity. 
town •. ,township, or municipal s.uthcr 1ty 
thereof, shall aver levy any greater 
amount of tax against a ntanuf'acturer . than 
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is levied against merchants for the same 
·pezt10d. On the first Monday in May in 
each year 1t shall be the duty of each 
person, corporation or copartnership of 
persons, as provided by this article, to 
furnish to the assessor of the county, ~ 
township~ in which such license may have 
been granted a statoment of the greatest . 
amount of raw material and finished pl"oducts, 
as well as all the tools, machinery and · 
appliances .used by hiln or them, which he 
or they may hava had on hnnd at any onf 
time between the first Monday in January 
and the first Monday in .April next preeed-
lng; said statement shall includ' raw mater­
ial and finished products owned by suQh 
manufacturer, as well as all the tool•, 
machinery and appliances used by him or 
them,. * * * ., 

Section 3 of said H.c .s .H.B. No. 539., Laws of Missouri, 
19451 at page 18581 provides in part as followsa 

"Nothing in this act shall b~ su conatJ:iued 
as to apply to manufacturers whose raw 
material~ finished products, tools, machin­
ery and appliances, in the aggregate amount, 
be less than one thousand dollars. Licensee 
issued under this act ahAll be for one year­
ending on the thirty-first day of December 
of the then c.urre:nt yeazt1 except that 
licenses shall be issued to cover all ozt 
any part of the poriod beginning June 1, 
1946 and ftnd.ing December 31, 1946. 4} * ~r- " 

It will be noted that under this aection the license and 
taxes irnposed on the manufacturer are for one year ending on 
the 31st day of December of the year in which the tax is 

. assessed. 

Under the old law as it existed prior to this 1945 act 
(Section 11339, R. s. Mo. 1939),. it provided that the license 
would be tor one yoar ending on the first d•y of June of the 
then current year. 

By the prov1s:1.ons of said Section 3 1 supra, the period 
or the license ends on December 31 instead of June 1 as was 
provided in said Section 11339~ Therefore, it would seem that 
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the taxpayer who paid the manufactUX'f)rs license for the year 
beginning June 1, 1945 1 was being deprived of the period of 
l!cen~e from January 1 1 1946, to June l, 1946, and as is 
stated in the letter accompanying your request, thore is a 
question as to whether or not the taxpayer is entitled to a 
refund of the license tax for fiva-twel~th$ of the license 
period. 

Section 3 of Artiole X of.the Constitution of Missour1 1 
19451 provides that "taxes shall be lev!ed and collected by 
general laws and~ shall be payable durine the fiscal or calen­
dar year in which the propol"ty is ·assessed." 

For the purpose of conforming to this provision of the 
Canst1tutian1 the laws applicable to taxation of merchants and 
manufacturers were changed so that the tax 1s assessed, levied 
and collected in the same year. Under the old law, they were 
assessed 1n one yeal", and levied and collected in the follow­
ing yoar. 

Since said Section .l .of_ the Manufacturers' Tax Act Le.ws 
of Missouri; 1945, page 1954, .Provides that the manufacturers 
shall be licensed and taxed on raw materials in the same 
manner as merchants, we will refer to the- act relating to 
licensing and taxing of merchants which is found at pace 18381 
Laws of Mieso~i, 1945. Section 11304 of this act requires 
the merchants to obtain a license to sell merchandise.. Seo.­
tion 11305 of the act provides in part as followsa 

"Mer~hants shall pa.y .an ad valo:rem tax equa.l 
to that which is levied upon real estate, 
on the highe.st amount of all goods, wares 
and merchandise which they may have in tneil' 
possession or under their control, whether 
owned by them or consigned to them for sale, 

_ a.t any timo between the first Honday in 
Janua~y· and the first Monday in April in 
each year; * * * n . 

Under Section 11~14 of said Merchants' Tax Act, Laws of 
"Missouri, 19451 page 18431 it .ia provided, that the collector 
shall charge the tee or ~ifty cents for issuing the license 
to the merchant o~ manufacturer. -

In. the case of State ex rel. vs. Tracy, 94 Mo• 217, the 
court, in discussing the nature of the$& two taxes, said, 
l~c· 224a 
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" * * * The license, when issued, gives 
the merchant the right to engage in a 
mercantile pursult; for that he paye a 
nominal sum, fifty cents _to th& o1ork for 
issuing the license, and twenty-five cents 
to the collector for approving the bond• 

-The tax which the merchant ia required to 
pay i.e another and a different thing. rt 
is perfectly clear, from the provisions 
ot the statute .in question,.that the tax 
is one upon thQ stock in trade, not upon 
the occup~tion. If a ta.a upon the s.tock 
in trade, it must be a personal proporty 
tax. The law adopts the method of taking 
the ·largest amount on hand between given· 
data~ as tho best moans of arriving at the 
volwne of the stock in trade. ~- i~ .!~- 11 

' 

In tAe case of State ex rel. Lane vs. St. Louis-B. F. Ry. 
oo., 92 s.w. {2d) 644• the court, in discussing the natutte of 
the tax imposed on merchants and manufactu~e~, said, l.e. 6451 

" * * * The property subject to this tax 
is assessed, on tho basis of the highest . 
valuation, between March ru1d June of each 
year. :£ha county board of' oqualizatton 
meets in September to make such adjust• 
monts·as may be necessary with ref'ol:'enoe 
to the assassments of the merchants• and 
manufact;urers' propel:'ty. The assessment 
is made after the 1st of June. The assessed 
valuation thus completed bocomes a valua­
tion upon which to baso the tax levy for 
the f oll(mir.J.B yoar. ~~· ii- * 11 

According to the holdings in those two cases, the taxes 
imposed upon the merchant and manufaotul:'er under the law are 
of two types • namely, the license tax for which he is charged 
fifty eents pett year and the ad valorem tax which is the tax 
upon the value o:f the property which such merchant or manu­
facturer h~s at the certain period during the year 1n which 
the tax is collected. Also according to these cas,es ~ and if 
the law had no.t been changed in 1945, tho valuation for the 
1946 mAnufacturers' tax would have been tho value of ~aw 
materials on and petween the .first Monday in :March and the 
first Monday in June, 19,15; but sir,ce the ·constitution and 
la~s.have stepped up the levying and collecting of taxes. so 
that all are dane in the same year~ then it was neceesary for 
the lawmakers to enact legislation in acc.ordance therewith, 
which has been done by tho 1945 acts hereinbefore referred to. 
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These aote do not require the ~u.fa.cturar or the morehant 
to pay a double ad. valorem tax for tho same period--they simply 
change the period for deto~ining the valuation of an assess ... 
mont and provide that tho ad valorem tax be collected in the 
sa.ma year of the assessment and levy. Th.or0fore, the fact 
thr.t tho license yeur is ch.nnsad from tho fiscal yoar ending 
011 tho first ds.y of June to the calendar year which ends on 
the 31st da1 of' Dece:rnber does not cause the ttu.""Payor to pay 
anymore ad valorem tax. The only amount vrhich. the taxpayer 
:rri1ght bEL dapri vad of vtould bo f'i va•twelftha of the fifty 
cantsliceneo fee which he pnid for the period be~.:;innin,g 
June 1,;1945, and ending Juno 1, 1946. Since this is such a. 
small. ~ount, hovrovr:>r, wo do not deem it necessary to go into 
th• question of whother or·not a refund for this amount 
could ba :m.arle·. Prom the question submitted, vre are aosum1ng 
that a ra.fund of tl':w ad valorem tax is tho tax to which yoU­
re-te:co .. 

Then we finally come to tho CIUastion of authority of the 
county co.urt ·to re.fund a. portion. of the ad valorex;] tax· which 
has bean impoa·ed on tho ma.nufacturere for the· yQnr 1946. 
Even if it were found that tho manufncturer, ~;hen he psld' 
his 1945 tax, did pay the t~c up until June 1, 1946, and then 
the lawmak:ers by tho 1945 act taxed him a.ga.in, still, unless 
the le.wma.kors have mo.de prov,.ision for the county cou.:rt to 
refund a tax which has been illG:::o.lly 01~ er~oneously collected 
or doubly imposed, such court would hnvo no e.uthority to make 
a ref'und of such taxes. In tho case of State ex rr-:':1. School 
District vs •. Jacksqn, 84 s.w. (2d) 908, in discus~:;inp, the 
jurisdiction of count;y courts; tho court oa.id: · 

n -:~~ .::- * Such court is a creattn,o of tho 
0 onstitut:ton, and its po,NBI'S fill~o limi toc1 
by tho torms of th.e various s ta tutos 
definin~.; its powo1~s. It hns no common­
law or equitable_jurisdiction.n 

The only statute which we find thut applioa to l"ef'und ot 
taxes by county courts is Section 11215, R. s. Mo. 1939, 
whioh provides in part as followsz 

uwharaver,. in any county in this stato, 
money has beon collected under arr illoeal 
levy 1 tho county court o:f such county Ol" 
counties is hel ... a'by authorized to refund 
tho sa.mo by issuing warrants up011 the 
fund to which said monoy had heen Cl"Odi tod, 
in favor of the person or persons VIho paid 
the same as shown by the ~ollector'a books: 
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Providcm, tho.t should the pe:rson in f'avo:r 
o? whom any warrant or warrants are issued 
be dead or unablo to appear in.peraan, · 
then ,the same shall be pnid to his heirs 
or leeal represento.tivast Provided further, 
that said county couz•t 01 .. courts may, in · 
their discretion, refund, in addition to 
the money collected, interest which may 
have accrued upon tho s8.11'le, not-to excoed 
six per cent: Provide<! ;further, t~t · 
't>i).fOEe any levy siiali 1Ja considered il­
legal, it shall have been so doclared by 
the supreme court or the state of Missou:r:ti: 
Frovided furthor, that tho'provis:tons of 
thfs .. section shall only apply to those 
counties in which the money collected 
under saicl illegal levy is either in the 
county treasury or within· the control of 
tho county court t ~- * ,'} " , 

Even conceding that the tax in question has baen illegally 
and erroneously collected, still under the foregoing section 
the county court could not refund thasa taxes if they wera not 
in the county treasury or within the cont.rol of the county 
court. Undar S.action 11219, R. S • !no• 1939, tho county 
traaa,U.~:r when tho revenu,as come into his hands is raou1red 
to sepal'tate and divide the revenues and sot them· off to the 
subdivisions to which they are entitled. 7-his would include 
tho taxa~ for county x>Gvenue pul"poses, special l"oad dis tl"ict 
purpoeaa, school districta ·and s.ny other poll tical sul)division 
which ie ii.Uthoz>ize .. d to receive tax monoys • l:i.·~o .. r . the purpose ot 
this op1ni.on1 w~ al:'o assuming that the 1946 i$1tufacturers' · 
taxes have boen collected/and distributed, and are no longer 
in the colllity t1•easury or within the oontrol of the county court. 

CONCLUSION 

From the forogoing, it is the opinion of this department 
that a taxpayer would not be entitlod to a .refund or a credit 
of fivo-twel.fths of his manu.faoturerst license tax paid in 1945• 

APPROVED I 

. ! • E. · Tl'fLOit 
Attorney General 

Tr~BaVLM 

Respectfully submitted, 

fiRE v\i • BURTOH 
Assistant Attorney General 
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