TAXATTION: - No authority for refunding proportlonate part
MANUFACTURERS: of manufacturers' tax for 1946. ot s

‘,
| -
October 30, 1947 j7 ", ‘é%i,i

Mr, M. BE. Morris, Director
Department of Revenue
Jofferson City, Missourl

Deer Sir:

This 18 in reply to your letter of recant date whérain
you raquest an officlal opinion from this department on the
fcllowing statemﬂnt of facta:

"tWould a taxpayer be entitled to a
refund, or to a credit, of five=twelfths
of his manufactursrsf 1icanse tax pald
- 4n 1946 because of a general failure of
collectors to recognize the apparent
intent of & changs in the law mads by
House Comaittee Substitute for House
Bill No. 559, on the taxation of manuface o
tureratth

The law appllicable to taxation of manufacturers is
found in Laws of Missourl, 1945, pages 1855 to 1954,
HeCoS,HeBo No, 539 of the 64th General Assembly, to which
you refer in your letter, 1z found at page 1855 of saild laws,
This ©ill was approved November 30, 1945, Sectlun 1 of this
bill was amended by the 63rd General Assembly, and this sec-
tion, as amended, 1is found in Laws of Missourl, 1945, at
page 1954, Hawever, the sectlion as amended contains the
same provisions in so far as your question is involved as it
did in s«id HeCoS,HeBse No, 539, OSactlon 1 of the act, Laws
of Missourl, 1945, page 1954, provides in part as folloWSt

"All manufacturers in this state shall be
llcensed and taxed on all raw material
and finished products, &s well as all the
tools, machinery and appliances used by
them, in the same manner as is or may be
provided by lew for the taxing and licen-
sing of merchants; and no county, city,
town, township, or municipal authaor ity
thereof, shall ever levy any greater :
apount of tax against a manufecturer than




Mr, M, E. Morris - 2

48 levied against merchants for the same
"period. On the first Monday in May in
each year 1t shall be the dubty of each
person, corporation or copartnership of
- persons, as provided by this article, to
furnish to the assessor of the county, or
township, in which such license may have
been granted a statoment of the greatest ,
amount of raw material and finished prcducts,
as well as all the tools, machinery and
~appllances used by him or them, which he
©or they may have had on hand at any one
time between the first Monday in January
and the first Monday in April next preced-
ings sald statement shall include raw mater-
% and finlshed products ownsd by such
manuracturer as well as all the tools,
machinery and appliances used by him or
thGM¢ 90 d8

Seﬂtion 5 Of said H.GQU.HQBQ NO. 539, L&WS Of Missouri’
1945, at page 1858, provides in part as followsy

"Nothing in this act shell be svp construed
as to apply to manufacturers whose raw
‘material, finlshed products, tools, machin--
“ery and appliances, in the aggregate amount,
"be less than one thousand dollars, Licenses
~ issued under thls act shall bo for one year,
ending on the thirty-first day of December
of the then current year, except that
“licenses shall be lssued to cover all or
any part of the poriod beginning June 1,
1946 and anding December 31, 1946, # & & "

‘ It will be noted that under thls sectlion the llcense and
taxes lmposed on the menufacturer are for one year ending on
the 31st day of December of the year in which the tax 15
- agsassed,

Under the o0ld law as 1t existed prior toc thls 1945 act
(Section 11339, R. 8. Mo. 1939), it provided that the license
would bs for one yesar 6nd1ng on the first day of June of the
then ocurrent year.

By the provisions of said Section 3, supra, the period
of the license ends on December 31 instesd of June 1 as was
provided in said Section 11339, Therefors, 1t would seem that
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the taxpayer who pald the manufacturers license for the year
beginning June 1, 1945, was belng deprived of the period of
license from January 1, 1946, to June 1, 1946, and as is
stated in the letter accompanying your rsquest, thore 1s a
guestion as to whether or not the taxpayer is entitled to a
refund of the license tax for five~twslfths of the 1icenae
periad.

Section 3 of Artisla X of the Constitublon of Hissouri,
1945, provides that "taxes shell be levIied and collected by
general laws and shall be payable during the fiscal or calen-
dar year in which the property is assessed,"

For the purpose of conforminn to this provision of the
Constitution, the lawes applicable to taxation of merchants and
mamufacturers were changed so that the tax 1s assessed, levied
and collected in the same yoar, Under the old law, thay were
sssesgsed in one year, and levied and c¢ollected in the follav-
ing year,

‘Since sald Section. .l of the Manufacturera' Tax Act, Lews
of Missourl, 1945, pags 1954, provides that the manufacturers
shall be licensed and taxed on raw waterials in the same
manner as merchants, we will refer to the act relating teo
licensing and taxing of merchants which 1s found at pape 1838,
Laws of Hissourl, 1945, Section 11304 of this act requires
the merchants to obtain a license to sell merchandise, Secw
tion 11305 of the act provides in part ag followss

"Merchants shall pay an ad valorem tax equal
to that which is levied upon rsal estate,
on the highest amount of all goods, weres
and merchandise vhich they may have in their
possession or under thelr control, whether -
-~ . owned by them or consligned to them for sals,
. _ ~at any time between the flrst Monday in
January and the first honday in April iIn
each years # # M

Under Saction 11314 of 8aid Merchants' Tax Act, Laws of

‘Missouri, 1945, page 1843, 1t 1s provided. that the collector

shall charge the fee of rifty conts for issuing the license
to the merchant or manufacturer.

In the case of State ek rel. vs, Tracy, 94 Mo, 217, the

court, in discussing the nature of these two taxes, said,

lqco 2248
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" % 4 % The license, when issued, gives
the merchant the right to engage in a
mercantile pursult; for that he pays a
nominal sum, fifty cents to the clerk for
issuing the license, and twenty~five cents
to the collector for approving the bond,
"The tax which the merchant is required to
pay is another and a different thing, It
is perfactly clear, from the provisions
~.of the sbtatute in question, that the tax
is one upon the stock in trade, not upon
the occupation. If 2 tax upon the stock
- in trads, it must be a personal property
tax, ‘The law adopts the methed of taking
the largest amount on hand bstween given
dates as the best means of arriving at the
volume of the stock in trade, % % # "

In the case of State ex rel, Lane vs. St. Louls-S, F. Ry.
Coe, 92 S,W. (28) 644, the court, in discussing the nature of

the tax imposed on merchants and manufacturers, sald, l.c. 6452

" % % # The propsrty subject to this tax
1s assessed, on the basis of the highest
valuation, between March and June of each
year, The county board of equalizatlon
meets in September to make such adjust=
ments as nay be nacessary with reforence
to the assessments of the merchents! and
manufacturers' property. Tho assessment
is made after the lat of June. The assessed
valuation thus completed bocomes & valua~-
tion upon which to base the tex levy for
the following year. i % # "

According to the holdings in theae two cases, the taxes
imposed upon the merchant and manufacturer under the law are
of two types, namely, the license tax for which he is charged
fifty conts per year and the ed valorem tax which 1s the tax
upon the value of the property which such merchant or mam-
facturer has at the certaln peried during ths year in which
the tax is collected. Also according to these cases, end if
the law had not been changod in 1945, tho valuation for the
1946 manufacturers! tex would have baan the value of raw
materials on and between the first Monday in Harch and the
first Monday in June, 1945; but slice the Constltution and
laws have steppsed up the levying and collecting of taxes so
that all are done in the same ysar, then lt was necessary for
the lawmakers to enact leglslatlon ln accordance therewith,
which has been done by the 1945 acts hereinbefore referred to.
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These acts do not require the manufacturer or the merechant
to pay a dotble ad valoramn tax for the same porlod--~they simply
change the period for detormining the valuatlion of an assess~
ment and provide that the ad valorem taxz bs collected in the
same yvear of the assessment and levy., Thorofore, the fact
that the license year 1s changsd from the flscal year ending
on the first day of June to the calendar ysar which ends on
the 31lst day of December doos not cause the taxpayer to pay
anymora ad valorem tex. The only amount which ths taxpayer
mizht be deprived of would bo five=twelfths of the Fifty
cents 1icenso fes which he paid for the par+0d beginning

‘June 1, 1945, and ending June 1, 1946, Since this is such &

smaﬂLam@unb, howaver, we do not deom 1t necessary to go lnbo
the question of whather or not a refund for this amount

could be made, From the dquestion submitted, we are assuming
that & refund of the ad valorem tax ls the tax to which you.

refer,

- Then we finally come to the ocusstlon of authority of the

county court to refund a portion of the ad valorem tax which

has baan imposed on the manufacturers for the year 1946,
Lvan‘if it wers found theat tho manufncturer, vhen he psld

his 1945 tax, did pay the tax up until June 1, 1946, and then
the lawmaliers by the 1945 act taxed him again, still, unless
the lswmakaers have made provision for thse county court to
refund a tax which has besen 1llesally or erroneously collected
or doubly imposed, such court would have no suthority to make
a refund of such taxes, in tho case of Btate ox rsl, School
District va., Jackson, 84 S,W, (2d) 988, in discussing the

, Jurisdicfion of county GOJPtu, the court salds

U o 4 5 Such court is & crsature of the
Constitution, and its powsrs are limited
by the torme of the various siabtutes
definin: its powers. It has no common-
law or ecuitable jurisdiction.”

The only sbtatute which we find that applios to refund of
taxes by county courts 1ls Section 11215, R. 5., Mo, 1939,
which provides in part as follows:

Wharever, in any county in this stato,
money has beon collected under arr illeral
levy, the county court of such county or
countles is hereby authorlzed to refund
the same by issulng warranis upoun the

fund to which said money had besn cradited,
in favor of the person or persons who paid
the same as gshown by the collector'’s booksi
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Provided, that should the psrson in favor
of whom sny warrant or warrants are lasued
be dead or unable to appear in person,
then the same shall ve paid to his heirs :
or legal representativess Provided further,
that said county court or courts may, in
their dilscretion, refund, i additton to
the money collected, interest which may ,
have dcciued upon the same, not to exceod
8lx per cents Provided further, that
before any levy shall 5e considered 11-
~legal, it shall have been so doclared by
the supreme court of the state of Mlssouriz
- Provided furthor, that the provisions of
. this section shall only apply to those
o countios in which the money collected
~under sald illegal levy is either in the -
county treasury or within the control of
the county courbte # % & "

Hven conceding that the tax In question has been illegally
and erroneously collected, still under the foregoing seéctlion
the county court could not refund these taxes 1f thay were not
in the county treasury or wlthin the control of the county
court, Under Sectlon 11219, R, S. Mo, 1939, tho county
treasurer when the revenuss come intod his hands is recuired
to separatve and dlvide the revenues and sot thom off to the
subdivisions to which they are entitled, This would include
the taxes for county revenue purposes, special road district
purposes, school districts and sny other political subdivision
which l¢ aubhorized fo receive tax monays. For the purpose of
this opinion, we aro asswming that the 1946 panufacturers®
taxes have boen collected and distributed, and are no longer
in the county treasury or within the oantrol of the county court.

’ CONCLDSION
. From the foragoing, it is the oninlon of this department
that & taxpayer would not be entitled to a refund or a credit
of five-twelfths of his manufactumers’ license tax paid in 1945,

Respectfully submitted,

APPROVEDS ~ TYRE ¥, BURTON
‘ Assistant Attormey Gensral -

Attorney General
TWB VLM




