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lionorable ¥mory L. lelton

Barry County
Cagoville, [lissourd

Dear Hr. Melton:

This 1s In reply to your letter of Lay £7, 1947,
requesting an opinion frow thls department, which reads as
follows: : '

"Tiie questlon has arisen in thls county
as to the rigit of a clty of the fourth
class to exercise powers of condemnation
for s municipal airport, ss plven in
HiSA Uec, 15125,

“The proposed airport site is some 3,5
miles frop the nearest point of th
corporate linits. Uoes the city's
condemnation powers extend this far
beyond the city 1limitstd
: The questions presented in your letter are: first,
whetiher a clty of tne fourth class 1s authorized to condemm
private property outside the corporste limits for the »urpose
of constructing en alrport; and, second, if such authority is
prosent, how fer outside the incorporated limits does sald
power extend?

. Your attention is directed to section 15128, Ho.
Hedeley wileh provides that any city 1s suthorized to establish
and operate an alrport elther within or without the limits of
such clty. It 1s as follows: - '
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"The local legislative body of any clty,
ineluding cities under speeial charter,
villiage or town in thls atate is hereby
authorized to acqulre, by purchase or gift,
establish, construct, own, control, lease,
equip, improve, malintein, operate, and
regulate, in whole or 1in part, alone or
Jointly or concurrently with others, air-
ports or landing fields for the use ol
airplanes and other alrcraft either with
in or without the limits of such citiles,
villages, or towns, and may use for such
purpose or purposes any property sultaeble
therefor that is now or may at any time
hereafter be owned or controllsd by such
city, village, or town," ’
Sectlon 15124, Mo. R.45.A., provides that citles have

the right to acqulre property for the purposes set out in et~
tlon, 16122, under the pouer of emlnent domsin, Sald sectlon
15124 is as follows:

"Any lands acqulred, owned, controlled

or occupled by such citles, villages,

towns or counties for the purpoces

enumerated In sections 15122 and 15123

hereof shall and are hereby declared to

be acgulred, o.ned, controlled, and ocw

cupied for a public purpose and as a

matter of public necessity, and such

cities, villages, towns, or counties shall

rhave the right to acqulre property for

such purpose or purposes under the power

of eminent domaln as and for a public

necessity," '

sectlonlbleb, llo, ReS.A., also authorizes cities to
acquire property for airports by condemnation proceedings, 1t
is, in part, as follows:

"Any county, city or city under specisl
charter shall have the power to acquire
by purchase, property for an alrport or
landing fleld or addltion thereto, and

1f unable to agree with the owvmers on the
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terms thereof, may mequire such property
by condermation in the manner provided
by law under which such county or city
is authorized to acquire resal property
for public purposes, or 1f there be no
such law, then in the same manner as 1s
now provided by law for the condemmation
of property by any railroaed corporation.
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It 1s olear then that citles of the fourth class are
authorized to establish and operaste alrports both wlthin and
without thelr corporete limits, And since they have authorlity
to condemn property for this purpose, it necessarily follows
thet the power of condemmation extends to property outside
the corporate limlts, In Colorado Central Powey Co, ve. City
of unglewood, 89 Fed, (2d) 233, the Clrcuit Court of Appeals,
for the Tenth Circuit, sald at page 235: ‘

%“The fact that the company 1s now using
the property outside the city limits

to furnish 1ts customers with electiic’
energy 1s not enough to withstand the
power of the city to acquire it for the
purpose of establisninp and operating a
munieipal system., A clty mey conderm 7
property of & utility compary in use as‘
a part of the system which serves con-
sumers within the city for the purpose

of’ devoting it to a municipal plant. % %"

Also, in In Re City of Rechester, 121 N, E, 102, a
New York case, the Court of Appeals u&id, 1. c. 1032

Wl'he respondents assert and argue that
the empowerment of the cormon councll

to eonclusively détermine that lands,
which are without the city, are neces~-
sary for municlipal purposes violates

the provision of the federal Constitu~-

“tion that no person shall be deprived of
property wlthout due process of law,
Artlele 5, rmend. In this they err.
whether the public exigency requlres

the taking of privete property for public
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use 1is 2 legialative question, the
determination of which by the Legle~
lature is, generally speaklng, final
and conclugive. Chether the use for
uhich such talking is authorized is
publlec use 1s a Judicial question
P for the determinatlon of the court,
© That the taking, iIn toe instant case,
. is for a public use, 1= not deniled.
The Lepgislature has the rigut to des-
iﬁnane o'“lccrm, bodicsz, or tribunals
to dekermine Lue question of exigency
or neeessity. The territorilal limlta-
‘ticns of ithe general authority or jurlse
diction of the designated tribunal 1s
Irmaterial., Yhe state has the Inherent
power to take the private property 1t
requires for tie use of the public,:
wherever it mecy be Llocated, and in the
taltin, may act directly or through a
local agency guthorigzed to exereclse lts
power in whole or in parb. * % % % % @¥

" The right to condemn private property for publice
use lsz an exerclse of the stetels sovereign power and the exw
tent of such condemmation is wibtoin the discretlon of the
Legislature (iiiggs v. City of Upringfleld, 126 u. U, (£4)
1144). %he state hoe the ‘power to take the privato property
it requives for the use of the public whercver 1t wmay be lo-
cated, @nd in the teling may act dlrectly or throzph a local
agency authorized to exercise this power. The stabe has
authorized the citles of the state to esteblish oand operate
airports both within and without the cltles and by Sections
15124 and 15125 has delegated to the citles the pover of conm-
demmation of privete property for this purpocse.

+hile the Leglslature has authorizod the cltles to
.condemn private property outclde the corporate limits for sald
purposes, an arbitrary distance beyond which such power ol con=
dernation carmot extend, has not been set up., e submit, then,
in order to render such stabutes operative, that citiecs can |
exercise such power of condenmation a distance from the corporate
limits vhich 1z reasonable and practicable under the partlcular
clrcumstances, . hether 3.5 miles 1s a reasonagble distance for
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sald purpose is a questlon of faect for the city authorities.
Thls department has no weans of determinling the reasonableness
because the facts are not presented, I said distance 1s
determined to be reasonable under the particular clrcumstances
exlsting in Barry Counby, the pover of condemnaticn uvnder the
law extonds that distence. \

Coneclusion

Therefore, it 1s the opinion of thic department that
a city of the fourti class may conderm private property a
reasonable distance outside the corporate limits for the purpose
of establishing, malntainlng and operating an alrport, It is
further our opinion thait vhether a particulaz distance 1s
roasonable is e question of fact snd 1f debermined to be reason-
able under the pearticular c¢rcumstances, the pover of condennawe
tlon extends that distance.

espectfully submitted,

BAVID DUNIELLY
agelistant Lbtorney CGeneral

AVIPROVED; ' ' ~

Je Le TAYLOL
Lttorney General
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