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, NIPO!X8Ma An officer approving an. appo!.ntuuJnt •ubmitted to him 
or an employee related to him within the to~th degree 
ot consanguinity o:r attinity'forteita hia ottioe under 
the provisions ot Section 6 of Article VII ot·the 
Oonatitution of 1945. 

October 101 1947 

Honorable Samuel Marsh, Director 
Department or Public Health and Weltare 
State Ottice Building 
Jetreraon City, Miaaouri 

Dear &ira 

!his ia in reply to your letter of October 4, 1947, 
requesting an opinion from this department and reading as 
follOW& I 

"In the light of the tact that Senate 
Bill 1349 epecifioally providea that 
no appointment• or discharge• shall be 
made without the approval or the D1~ 
rector of the Department of Public 
Health and Welfare, will you please 
give me your opinion as to whether, 
it one ot the division directors in 
the nepartment employed a relative 
within the tourth degree, by oonaan­
gu1n1ty or atfin1ty, with mr approval, 
the division director, or the depart­
ment director, or both would eutfer the 
penalty ot loaa of office under the 
prov1a1on of the Constitution referred 
to. 11 

The Constitution or the State of Mlsaouri 1945, Article 
VII, Section 6, provides as tollowet 

"Any public officer or employee in thia 
state who by virtue or his office or 
•mployment names or appointe to public 
ot'tice or employment any relative within 
the fourth de;ree, by conaanguinity or 
affinity, shall thereby forfeit hie of­
fice or employment." 
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It will be aeen that the power to appoint employee• ia 
given to 41viaion direotora and the power of approval ot auoh 
appointment• ia given to the de~artment director in tawa ot 
Miaaouri 1945, page 947, Section 6, which re~ula, in part., aa 
:followat 

u * * * Each d1viaion director ahall 
appoint, subject to the approval ot the 
61:reotor of the department, all employee& 
in hie div1a1on and may diaohuge, aubject 
to the approval of. the director or the de­
partment, auoh employee• atter proper hear­
illlt l'rovictecl, aueh emplo)'ment and dia­
oharge' conform to 9racticea gove~inS · 
selection or employee& in the department 
or public health and welfare." 

'l'h1a question will be diaeuased 1n two pha.aea, tirat of 
whieh will be the instance of an appointment by·a diviaion 
clirecto:r or a pe:raon related to the division dittectol" within 
the ro~rth degree ot conaangUinity or affinity, but not related 
to the department direoto:r Within the fourth depee ot con­
sanguinity or affinity.· Inthia caae the action of the d:l.v1aion 
director in making the appointment would obvioualy be in viola­
tion ot Section 6, eupr&; even though the appointment would be 
aubJeot to the a~proval of the department direotor. The leading 
caae in Mi•aoU%'1 1nterpret1ns·th11 aeotion of the Conatitution 
1a State ex tnt. McKittrick v. Whittle, 63 s.w. (2d) 100. In 
this ca1e the Oo\lrt said, l.o. lOlt · 

" • * * Respondent also argues that the 
amendment 11 onl7 directed ap1nat of­
ficial& having Jll the right (power) to 
appoint. We do not think so. ·· The quea .... 
t1on rnuat be deteX'mined upon a conatruc· 
tion ot the amendment. It is not eo 
written therein. the amen~t ia direct­
ed apinat otticialt who aha11 have (at 
t~e time ot the . aelectirm) t the r1&ht to 
name or appoint'' a p~on to o~tioe.. Ot 
o()urse,. a board acta through ita ottic:tal 
members, or a tnaJprity thereof. It at 6he 
time ot the selection • member ha• the right 
(power) , either . .!!l. oa•tins.!. deeidiy_ vote 
or otherwf•e, £o name or appoint a peraon . 
iO oflice, and exeroiaee aaid right (power) 
in ravor of a relative within the prohibited 
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· degttee, he viola tea the amendment. In thie 
caae it. 1a a(bU~t.ed that. t:'eapondent ha4 tuoh 
powe~ at.the ti•e ot the eeleet1on1 and that 
he .exercised At b~ naming and. appointing h1a . 
tirat ~'illl{l. to the poai tion of teacher ot 
the echool in said di•trict. " · 
(uri.d~rsoor1ng •. our a. ) 

·The second phase ot thil queatJ.on ia the il'l&tanoe ot an 
appointment ·or a person, rel.ated to the depa!'tment director 
within the tol.U"th degree ot.oonaanguinit;r or affinity, by a 
div1a1on'd1rector, but not rel,ted to·the division director 
within the fo\U"th degree .or ·oon&ll\$Uin1ty or att1n1ty,. which 
appointment is approved by the·department director. In th1a 
in•tance it woUld seem that the underlined words 1

• in the caae 
ot State v. Whittle, above,. would make th1a positive action 
ot the depa~tment director • violation ot Article VII. Section 
o of the Conet1tut1on or 1945. 'l'h1a, in apite ot the taet that 
the department director doea not have a power ot appointment in 
the f'irlt instance, but because he part1c1patea in the appoint• 
ment in a direct and positive manner, it would seem that aueh 
action would Jeopardize the department d~eotor•a ottice. ln 
the oaae or State ex r•l• MoK1ttriok v. Becker, 81 s.w. (2d) 
948, the oout't said, l.c. 950t 

"We are or the 'opinion that the reason , 
ot dec1aion~1 as it appears in the quota­
tion given, and aa,,:ttated in. the p:roV.1•1on 
1teelt, does not support relator's poa1-
t:t.on. 'fhe ea•enoe of the prov1i1on and 
likt'Wise of' •a:t.d decision 11 the power ot 
appointment 'tteated :t.n one and th~ .ucce•a­
tul exercise thereof by him in aceomplish· 
ing the apt)ointm.ent or his r'<Jlative. 
Aot1on1 direot or 1t1d1reot; not inaction 
11 prohibited. -'fhe orily eorr•!at!on ex­Jre•••a o~ !mpl~ed 11 a epec1t1c kinahip 
existing between two individuals. apec1t-
1o~lly inc11<iated, and none other. No 
implication may'properly be drawn trom 
what haa ju1t been said that one clothed 
with a powe:tt of selection or appointment 
might not through connivance or eonf,edera~ 
tion w!th hil aeaoaiatea who l!lhare 1n sueh 
power bring .hinleelt within •aid proh~b1tlon. 
1\lch ia not the p:r-eaent ease. Nor have we 
an;r call to consider in what oirounuJtaneea 
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one who acta in connivance in br1ns1ng 
about the apl)<llhtmen:t ·or a relat1 ve ·.or a.Q. I 

associate of hie in· th.e exeroiae or the 
power of appo:tntM$nt Will suffer penalt7 
•• tor v1olat1on.ot ea14prov111on." · 
t Underscoring ours. ) · . I 

.t R"ferring to the, Whittle oaae, above. 

·oonclua1on .• 
! . 

Zt ia the opiniort of this department thatt 

(l) The· department director. trtould forfeit·' his ot.f'iae, 
under the provision of Artlcle VII,. Section 6 of· the constitu­
tion ot l9ij5, by approving an appointment by a division director 
ot an employee. related to the·de~artment director with:S.n the 
fol.l.l'th degree of consanguinity oJ?'aft1n1ty-; but that the d1v1 ... 
'a1on dittector would not forfeit his office,· under the provision 
·or Al'ticle Vl:I, Seotion 6 of the, Constitution ot 1945, beoauee 
ot the lack of the torb1ddenrelation8h1p eXisting between the 
division direotor and the ,person appointed. ' , 
~ ! ., 1 ~ f ' ' • 

, (2) The department, director would not forteit hie office, 
under the provision or Artiole VII, Section 6 ot the Conat1tu­
t1on of 19454 by virtue or approving an appointment by a d1v1a1on 
director or an employee r~lated to the division direotorwithin. 
th$ tourth degree of.oonaangu!nity or aft1n.t1;y; but"th.at,the 
d1V111on director would forfeit his office by making auch appoint• 
ment. 'the department director would not be related to the periOl'l 
appointed w1thln the fourth degree or oonsangu1n1ty or a.tfinity. 

Respectfully sUbmitted1 

JOHN R. BA'l'r 
·Assistant Attorney General 

8 ill •• lJ.'l!'t:OJt 
Attorney General 

JRlhml 


