. NEPOTISM: An officer approving an appointment submitted to him
of an employee related to him within the fourth degree
of consanguinity or affinity forfeits hias office under
the provisions of 8ection 6 of Article VII of the
Constitution of 1945,

October 10, 1947

Honorable Samuel Marsh, Director '
Department of Public Health and Welfare
Btate Office Bullding

Jefferson City, Missourl

Dear Sir:

This i in reply to your letter of October 4, 1947,
reguesting an opinion from this department and reading as

followas
"In the light of the fact that Senate
Bill #3490 specifiecally provides that
no appointments or discharges shall be
made without the approval of the Di-
rector of the Department of Publie
Health and Welfare, will you please
give me your opinion as to whether,
if one of the division directors in
the Department employed a relative
within the fourth degree, by consan-
guinity or affinity, with my approval,
the division direector, or the depart-
ment director, or both would suffer the
penalty of loss of office under the
grovision of the Constitution referred
Q.

The Constitution of the State of Missouri 1945, Article
V1II, Bection 6, provides as follows:

"Any public officer or employee in this
state who by virtue of his office or
employment names or appoints to publioc
office or employment any relative within
the fourth degree, by consanguinity or
affinity, shall thereby forfeit hip of-
fice or employment,"
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- It will be seen that the power to appoint employees 1g
glven to division directors and the power of approval of sueh
appointments is given to the dspartment director in Lawa of
gi:;ouri 1045, page 9U7, Section 6, which reads, in part, as
followss o

" # % # Eagh division director shall

- appoint, subjeet to the approvel of the
diregtor of the department, all employees
in his division and may discharge, subjeect
to the approval of the director of the de-

- partment, such employees after proper hear-
ing: Provided, such employment and dis-
charge conform to practices governing
selection of employees in the department
of public health and welfare," :

This questlion will be discussed In two phases, first of
whleh will be the inatance of an appointment by a division
director of a person related to the divisioen director within
the fourth degree of conganguinity or affinity, but not related
to the department director within the fourth degree of con-
sanguinity or affinlty. 1In this case the action of the division
director in making the appointment would cbviously be in viola-
tion of Bection 6, supra, even though the appointment would be
subjeot to the approval of the department direotor. The leading
case in Missourl interpreting this section of the Constitution
is State ex inf., MeKittriek v. Whittle, 63 8,W. (24) 100, In
this case the Court said, l.o. 101% ‘

"'& # # Respondent alsc argues that the
amendment is only directed against of-
ficials having all the right (power) to
appoint. We do not think so. The ques~ -
tion must be determined upon & construe-
tlon of the amendment., It 18 not so :
written therein. The amendment is direct-
ed against officials who ghall have (at

the time of the selection) 'the right to
name or appoint’ a person to office, Of
course, a board acts through its officisl
membere, or a majorlty thereof, If at the
time of the seleaction a member has the right
(power), either by casting a deeiding vote
or otherwlse, to nameé or appoint & person
to ofTice, and exerocises sald right (power)
in favor of a relative within the prohibited
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degree, he violaten ‘the amendment, In this
case it 1s admitted that respondent had such
‘power at the time of the selestion, and that
he exercised it by naming and appointing his .
first cousin to the position af teacher of

the school in aald district.

(undarsooring ouru.)

“The seeand phase of thia queation is the 1natanee of an
appointment of a person, related to the department director
within the fourth degree of consangulnity or affinity, by s
division director, but not related to the division director
within the fourth degree of consanguinity or affinity, which
appointment is approved by the department director. In thim
instance it would seem that the underlined words' in the case
of 8tate v. Whittle, above, would make this positive action
of the department director a violation of Article VII, Section
6 of the Constitutlion of 1945. This, in spite of the fact that
the department director doeas not have s power of appointment in
the first instance, but because he participates in the appolnt-
ment in a direct and positive manner, it would seem that such
action would jJeopardize the department director's offlice, In
the oase of State ex rel, MeKittrick v. Becker, 81 8.w. (24)
948 the court said, l.e¢. 950%

"o are of the opinion that the reason
of decision#, as it appears in the quota-
tion given, sand as gtated in the provision
lteelf, does not support .relator's posi-
tion., The esgence of the provision and
likewlse of saild decision 18 the power of
appointment vested in one and ths success-
ful exercise thereof by him in aeeomplish~
ing the appointment of his rslative. :
Action, direet or indirect, not inaetion
18 prohibIted. “The only correlation ex-
presaed or implied is a specifie kinship
existing between two individuals, specif-
ically indleated, and none other. No
implication may properly be drawn from
what has just been sald that one clothed
with a power of selsction or appointment
might not through connivance or confedera-
tion with his essosiates who share in such
power bring himself within said prohibition.
Such is not the present case, Nor have we
any call to consider in what cireumstances
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one who acta in connivance in bringing
about the appointment of & relative of an
associate of his in the exercise of the
power of appointment will aufferrpenalty
as for violation of said provision,"
Underscoring ours,)

Referring to the Whittle ea;e, above.

Gonelusion. | |
‘It is the opinion or this department thats

(1) The department director would forfeit his office,

under the g rovision of Artiele VII, Section 6 of the Constitu-
tion of 1945, by approving an appointment by a divipion director
of an employee related to the department director within the -
fourth degree of consanguinity or affinity; but that the divi-
sion director would not forfeilt his office,: under the proviaion
of Article VII, Seotion 6 of the Constitution of 19485, because
of the lack of the forbidden relationship exiating between the
division direotor and the peraon appointed

: (2) The aepart;ment director would not forfeit his of:t‘iae,
under the provision of Artiele VII, Section 6 of the Constitu-
tion of 1945, by virtue of approving an appointment by 2 division
director of an employee related to the division direstor within
the fourth degree of consanguinity or affinity; but -that the
division director would forfeit his office by making such appoint-
‘ment, The department director would not be related to the person
appointed within the fourth degree of consangulnity or affinity.

Respectfully submitted,

JOHN R. BATY
. -Assietant Attorney General
APPROVED: ' \ _
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