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LABOR " “w: A fdﬁale'emblbyee engaged In a tlerical capacity in
one of the Citles Service 01l Company may woik ouly

nine hours a day for six days & week.
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lMr. Carl B, Luckow

Assistant Director

Division of Industrial Inspectlon
Jefferson Ulty, Missourl -

Dear uir:

/@ hereby acknowledge recelpt of your letter of
recent date requesting an opinion of this department on a
question referred to you by the Clities sService 01l Company
which is as follows:

"T would appreclate receiving your
definition of the words 'lertantile
sgtablishments' as used 1n bLecs 7815
Laws of lilssouri, 1913,

"rould &8 female employee engsaged 1ln &
clerical capacity in one of our account=-
ing offices be prohlbilted from working
more then 9 hours in one dey on one or
two occasioans per monthi"

dection 7815, Laws Of\MiSuouri, 19213, referred to
above, 1s Section 10171, R. 5. ho. 1939, and reads in part
as follows: '

"o female siall be emuloyed, permite-

ted, or suffered to work, manual or
physical, in any manufacturing, me-
chanicel, or mercantile establishment,

or factory, workshop, laundry, bakery,
restaurant, or any place of amusenent,

or to do any stenographic or clerlcal
workx of any character in any of the
divers kinds of establishments and

places of industry, hereinabove deserilbed,

&
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or by any person, firm or ecorpora=
tion engaged in any express or trans~
portation or public utility business,
or by any common carrier, or by any .
public institution, incorporated or
unincorporated in this state, more

- than nine hours during any one day,

~or more than fifty-four hours during
any one week: i & %Y

'It is clear that the Citles Service 01l Company 1s.
a mercantlle eatablishment, In the case of In re Pacific
Coast iarehouse Co,, 123 Fed. 749, the following definition
was adopted by the court, at 1. ¢, 750¢

S Win o2 % The word Ymercantile,® in ﬁts
ordﬁnary acceptation, pertains to the
business of mere¢hants, and has "to do
with trade, or the buying and selling
of commodities," A merchant 1s one who
traffics, or who buys and sells goods
or commnodities, i % # The term "mercantlle
pursuits® necessarily carries with 1t the
ldea of traffic, the buylng of something
from another or the selling of something

~to another, and is allled to trade, = % #'"

The Citles Service Oil bompany sells all types of
petroleunm products and is therefore in the mercantile buslness,

This leaves the sole questlion of whether or not a
person employed in the accounting department of the Citiles
service 01l Company should be consldered to be employed in a
mercantile establishment., It is fundamental that the legislative
intent should be ascertalned, 1f possible, when construing stat-
utes. In upholding the conatitutionality of minlmum hour lars
for females the courts have been uniform in stating that the
purpose of this type of a law is to protect the public welfare,
In the case of Muller v. Oregon, 208 U. &. 412, 52 L, kd. 551,
a statute of Oregon that provided for minivum working hours for
females was under consideration. In commentling upon the intent
of the leglslatures in passing these types of laws, the court
stated at 1. c, 556'

“That woman's physical structure. and
the performance of maternal functions
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place her at s dlsadvantage 1n the
strug;le for subsistence is obvious.
This ie especlally true when the bur=
dens of motherhood are upon her, xven
when they are not, by abwidant testl-
‘mony of the medical fraternity contine
uance for a long tlme on her feet at -
work, repeating this from dey to day,
tends to injurious effects upon the
body, and, as healthy mothers ares ese
sentlal to vigorous offspring, the -
physical wellw~beln; of woman becomes
an object of publlc Interest and care
in order to preserve the strength and
vigor of the race,"

With thils stated: purpose in mind we believe it 1s
necessary to glve to the statute a broad and liberal cons
struction. .

In the case of bpielmann Ve Industrial Commibsion
et al., 295 N, W. 1, a statute of tiiseonsin was under consider-
ation in which -1t was necessary to define the meaning of the
word "establishment." The facts show that an auto corporation
owned a body plant in lilwaukee and an assembly plant at
Kenosha and Reeine, It was contended that & work stoppage in
one plant, due to a strike, would not prevent the workers in
the other plants from reteiving unemployment compensation when
it became necessary to close up these other plants., The i/lsw
consin statute prohiblited the payment of unemployment compen=
satlon when the work stoppage was the result of a strike in an
establishment, - The Industrlal Commission of Wisconsin held
that all three plants was a slngle establishment within the
meaning of the statute., In commenting upon this ruling, the
supreme Court of ilsconsin stated at 1. c. 5:

"It is suggested that the use of the
word 'in' instead of 'by'! in the clause
'cstaeblishment 1in which he 1s or was
employed! indlcates that the word es-

. teblishment wes used 1n the sense of a
definlte place. Perhaps the use of 'by!
would have more emphasized the fact that
the word 'establishment' was used in a
comprehensive rather than a restricted
sense, but we consider that the use of
tin' does not preclude the meaning gilven
to par. (2) of the statute by the Cormis-
sion, Leglslatures can not be conclusively
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presumed to have used such fine dis-
crimination in thelr use of preposi-
‘tions, The meaning of the word
testablishment! is to be drawn from
the whole act rather than from so
insignificant a thing as a single
preposition. ‘e conslder that the
conclusion of the Commlssion must be
sustained,”

In the case of Gommonwealth.v. John T, Gonnor Co.,
22 Mass. 299, the court had a stetute similar to the Missourl
stutute under consideration. The evidence showed that the
employer hired one Elsie Finn as a cashlér and bookkeeper in
his grocer store, ushe was in no way connected with the sale
of goods and was set off by herself in a csage. The court
held that her employment was suhjact to the minimum hour
statute, e belleve the situation that is before us for con-
sideration 1s analogous to the two outlined above. Even
though the female employee 1s workling in the accounting ofw
fices she 1s actuelly being employed in the Cities aervice
011 Gompany, a mercantile establiahméﬁf. )

Conelusion

: Therefore, 1t 1s the opinion of this- departmant that
a female employee engaged 1n a clericsl capaeity 1in one of the
accounting offices of the Cities Service 01l Company, would be
prohiblted from working more than nine hours in one day as pro-
vided by section 10171, H, 5, Mo, 1939,

Respectfullj submltted,

YERSHING WILSON
Assistant Attorney Generel

APPROVED:

J. E. TAYLOR
Attorney General
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