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INSURANCE. :Pa'ment of claims, Insuran:e and Emergency Fund;

‘." ‘Reserve fund, annual statement - stipulated premium
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e ”(“‘"" / November 19, 1947 L

Honorable Owen 3, Jackson
Comnlgsioner of Insurance
Jefferson Clty, Missourl

Dear Mr, Jackson:

This will acknowledge the receipt of your lettor
roguesting the opinlon of this Uepartment on the subjects
set forth therein iIn eight separate questions, Your lete
ter 1ls as follows:

"I would appreclate your opinion on the
followlng questiona with respect to come
panles organized under Article 4, Chap-
tel‘ 5’7’ .il. MO. 1939:

"l., Are death clalms Incurred during the
first policy year to be paid out of the
mortuary premivms for the first policy
year? -

"2, Does not the Insurance Iund conslst
of the renewal mortuary premiums (other

than first year) together with interest

of at least 4% per annum thereon but ex-
cluding the speclal loading for limited

payment policles and interest thereon?

"3, Does not the Imergency Mund consist
of the balanco remaining in the Insuranca
tund after paylng for death, disabllity
and other policy clailms (excluding such
claima during the first'policy year)?

"4, Is the amount of the imergency Pund
required to be shown as a llability in
an anmual statement or examination report
in order to determine the financilal cone
ditlon of a company?
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"5 I8 the amount of the Keserve Lund,
computed as set forth in Sectlon 5876,
requlred to be shown as a liability in
addition to the imergency fund in an ane
nual statement or examination report in
order to determine the financlal condi-
tion of a company?

"6, Can funds be tranaferred irom the
lmergency (und to provide for the lieserve
und, thus reducing the imergency iund
below the amount requlred by Section
587567

"7, Cen a stipulated premlum company
continue to operate even though the
imergency und is impalred but not exw
haustad?

"8, Is a stlpulated premium ‘company
insolvent when 1ts admitted assets are
less than 1ts unpald claims and other
llabilities including the amounts of
the imergency and lieserve runds?

"The report of examination, together
with exceptlons flled thereto, and a
transeript of testimony recently taven
at a heurling, accompany this request
in the bellef that they will provide
whatever additional information mi ht
be needed to properly understand the
gquestions presented,"

The question you submit iIn paragraph 1 of the lettor
1s: Whether death claima incurred during the rirst policy
year are to be pald out of the mortuary premiums for the
firat pollcy year, It would appear from reading both Sece
tiona 5874 and 5875, Article 4, Chapter 57, Helse Moo 1939,
that this question should be anawered in the aftirmative,

Sald Section 5874 13 as follows:

H o
RN

very corporation, “company or associa~
tlon doing business under the provisions
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of thils article shall charge a mortuary
premium at least equal to that of yearly
term lnsurance at ape of entry according
to the actuaries' or combined experience
nortality table, with 1nterest at four

per cent, @nd such mortuary premium shall
be increased by a loading of not less than
twenty per cent for age twenty and all
ages under twenty, and one por cent addie-
tional for each additional yeur of uie,
renewable term pollicies excepted from such
loadinj. Sald premium may be pald annually,
seml~-annually, quarterly, bi-monthly or
monthly in advance,™

e observe no reason or cause Ior charging a nortuary

premium at lsast equal to that of yearly term insurance at

age of entry with interest at fouwr .er cent, and the incrcase
thereof by a loading of not less than twenty per cent for age
twenty and all ages under twenty, and one per cent additional
for each additional year of age, renewable term policies ex-

ted from such loadlng, unless such provisions pointed toe
d the necesslty of paying dedath claims incurred during the

first policy year out of the mortuary premiums pald for the

flrst policy year,

We bolieve the terms and conditions of said Section

o875 confirm this construction of said Section 5874 by stat-
ing, in part, that:

"After the first policy year the mortuary
premium, according to the terms of premium
paymenta of each policy, with the loading
of the same as provided in section 5874,
togethor with all intercst and other ace
cumulations of sald fund, cxcept the special
loading for limlted payment policles, with
interest thereon as provided in sectlon
o876, shall constltute the insurance fund
of' the corporation, company, or assoclation
from whilch all poligy obligations shall be
pald, « « % ", ’

There would be, we belleve, no sound reason in Pro=

Yiding the terms of Section 5375 for procedure "Af'ter the
first pollcy year the mortuary premiums # % # shull consti-
‘tute the Insurance fund of the corporation, company, or ase

8ocilatlion from which all pollcy obllgations shall be pald"®
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unless it was intended by the Leglslature that the deoath
claims incurred during the first pollcy year should be
paid out of the mortuary premiums for the first policy
year, leaving the terms of saild Bection 5875 to control
and direct all polilcy obli.ations "after the first policy
year," '

The question submitted in paragraph 2 of your lete
ter 1is, whether the Insurance Fund conslsts of the renewal
mortuary premlums (othcr than first year) together with ine
terest of at J ast 4% per annum thereon but excluding the
special loading for limited payment policles and interest
thereon, We think thls questlion also 1s to be answered in
the aflirmative, Ve belleve the plaln terms contained in
sald Sectlon 5875 permit no other construction of the lane
suoge of that Bection, That Section on this question stutess

"After the first policy yeur the more
tuary preailum, according to the terns
of premium payments of each policy,
with the loading of the same as pro-
vided In section 5874, togethor with
all Interest and other accumulstions
oi safd fund, except tho gpecial load-
Ang for limited payment policles, with
Interest thereon as provided in section
5876, (Section 5876 provides for four
per cent), shall constitute the insure
ance fund of the corporation, % % & "

We I'ind no other section, or part of any section,
in said Article.4, contrary to the terms of said Section
5875 respecting what congtltutes the Insurance Fund,

The question submitted in paragraph 3 of your letter
ls: Vhether the imergency Fund <consists of the balance re-
naining in the Insurance und after paylng for death, dis-
ability and other policy claims (excluding such cluims durlng
the :irst policy year)., We think this question also should

-
.o

be answered in the afiirmative,

This takes us back again to Uectlon 5875, Article
4, Chapter 37, Ii,5, Mo, 1939, That section provides what
shall constltute the rmergency iund. Said Section 5875,
after providing for "what shall constitute the Insurance
*und" in part, states: "and tho aiount remaining in said
fund (evidently referring to the Insurance iund) not re-
qulred to provide ior death, disability and other policy
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shall be set aslde as an emergency fund, and nay be
gigé?i%ed with the insurance department," Ue think\it ¢lear
and beyond controveray that the provisions of sald Section
5875 point out from whence shall be derlved the 'mergency
Eund,sind what shall constitute the sald fund,

The queation submitted in paragraph 4 of your let=
ter is: Whether the amount of the lmergency rund 1s re=
quired to be shown as a 1llability in an annual statement or
examination report in order to determine the flnanclal con=
dition of a companye

We think thls questlon also must be answered in the
afiirmative, K I A

~ Section 5839 of sald Artlcle and Chapter, provides
tfor the annual report., That section 1s as follows:

"The annual business of each and every
corporation, company or assoclation
transacting business under the wovlisions
of this article shall close on the 3lst
day of December of each year, and 1t shall,
within sixty days thereafter, prepare and
file in the office of the superintendent
or other ofiicer having supervision of Ilne
surance matters, a detalled statement,

- made upon blanks Iurnished by the insurm
ance department, and verified under oath
by the president and secretary of the come
pany or assoclation, glving sll informa=
tion In detmil, that the insurance depart-
ment may require; so that its true (inan-
cial condition :nay be known," -

Said Section 5889, asupra, provides In the latter
part thereotf, that such annual report shall be a "detailled
statement, made upon blanks furnished by the insurance de=
partment, and verifled under oath by the president and
secretary of the company or association, gilving all informa=
tion in detall that the insurance department may require,
- 89 that Its true financlal condition may be known,” (Under=
-scoring ours), Thils woukd seem to make it imperative that
the Emergency iund provided for 1in sald Sectlion 5875 be in-
cluded "In the annual report so that the true financlal condition
of the company may be known to the Insurance Department. Without
. this ltem in the report 1t certalnly would be withholding in-
formatlon which the Insurance Department might vitally need,
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The question submitted in paragraph 5 of your letter
1s: \Whether the amount of the LKeserve iund computed as set
forth in Section 5876, Article 4, Chapter 37, hi.3. Mo, 1959,
'1s required to be shown as a llablility 1in addltion to the tmere
gency rund 1n an annual statement ar examination report in
order to determine the flnancial condition of a company,

This question 1s also to be answered in the affirma-
tive,

Said Section 5876 provides for the issuing of limlted
payment or any form of investment pollicies, Sald Sectlon fur-
ther: provides the amount of premiums shall not be less than the
net term rate for the kind of policy issued, increased by such
sum as will, improved at rour per cent, equal the net single
premium for the attained age at the end of the paying term of
the policy, according to the actuarles! or combined experlence
table of mortality on which 1ts calculations are based, Then
sald Sectlon 5876 states that such increase of mremlium shall
be reserved in a separate fund for the purpose of sustaining
such policies after the cessation of premium payments, and
. shall be deposited with the Insurance Department 1n such secuw-

" ritles as are now required by law, Thus, 1t seems there 1is
created by sald 3ectlon 5876 a KHeserve iund for the payment of
limited payment policles or any form of Investment policles
1ssued by a company. These policles lilke other pollcies or
contracts of an insurance company, we think, become llabili-
tles, The Insurance Lepartment would be entlitled to such 1ine
formation in the annual statement or examination report, touche
Ing the question of the extent of the liability of a company
growing out of such policles in order to determine whether
there ls sufficlent assets In the Kessrve und to discharge
the llabllitles of the companles on such policles, and in or-
der for the Insurance Department to determine the financial
condition of any such company, Sald Reserve .und 1ls made up,
insofar as limited payment pollclies are concerned, of pre=
miumg [ixed at certaln amounts as herelnabove pointed out,
Sald Sectlon 5876 provides further that 1if any corporation
doing business under the provislons of sald Article 4, shall
fail to state in 1ts limited payment policiea the portion of
64c¢h of the premiums to be held by 1t for the purpose of sus=
taining the policlea after the years during which the pre-
miums are to be pald, then all such limlted payment policies
or inveatments that may be lsaued shall be valued according
to the actuarles' or comblned experience table and Interest
at four per cent, Thus, 1t seems that an extra penalty 1s
placed upon the holders of such policles 1f the correct amount
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of premiums as allocated to each pollcy shall not be stated
therein, These asscts and liabilitles so shown would show,
wve think, the flnanclal condition of any such company operat-
Ing under sald Article 4, Ve believe thls condition, as well
as others hersinabove pointed out, requires that the ileserve
“und computed as sot forth in saild Sectlon 5876 is required
to be shown as an asset in addition to the Imergency rund 1n
the annual statement or examinatlon report of a company, in
order to determine the flnanclal condition of suck companys

The queation submitted In paragraph 6 of your letter
~1s: ‘hethor funds may be tranaferreéd from the imergency fund
to provlide for the heserve und, thus reducing the imeruency
- rund below the amount regulred by Sectlon 5875,

This question, we believe, 1s to be answored in the
negatlve, We flnd no statutory authority authorizing the
transfer of the Emergency iund or any mrt thereof to supple-
ment or Iincrease the Keserve iund in any manncr whatsasoever,

section 5875, as hereinabove pointed out, provides
the source from wilch 1s derived and the quantity of the fund
which shall constitute the Lmergency Fund, and provides fur=
ther, that such fund when created may be deposited with the
Inaurance Department, Sald Section 5875 does provide that if,
by any reason of excesslve mortality, or other cause, the
wmergency Fund as first constituted shall become exhausted,
then -the Superintendent of Insurance shall requilre the offi=
cers of such corporation, company or-association, to notify all
pbolicyholdess to pay an extra premium, sufiicient to meet the
amount of the maximum of the policies issued, apportioned
equitably, and providing further that if the members faill to
pay such extra premium within 30 days, such policies shall
be commuted proportionately, and the corporation shall be
liable only for such policles as thus cormuted, This is the
only reference made in sald Article 4, as we observe such
provisions, regarding any depletion of the Imergency rfund,
Without statutory authority for the transfer from the Emer-
gency tund of funds to provide for the Keserve Tund a company
would have no authority to make such transfer, we believe,
egpecially 1f the Imergency Fund should be reduced below the
acount required by sald Section 58754 : ‘

The questlon you submit in paragraph 7 of your letter
- 1s: Vlihether a atipuls ted premium company may continue to
operate even though the kmergency fund is impaired but not
exhausted, It 1s our opinilon that a company may continue to
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operate under such circumstances,

~ Heferring agsain to said Sectlon 5875 we Cind that
the Legislature,; in passing sald bSectlon ag a part of sald
Article 4, anticlpated that by excesslve mortality, or other
cause, the Imergency iund, derived Irom the Insurance rund,
and being the balance remalning In sald fund not required
to provide for death, disabillty and other clalms, might
become "exhausted", Further provisions of suld Sectlion 5875
follow and provide the means and method of re-establishing
gaid iund, But sald section 5875 makes no provision or dee
mand that sueh a company discontinue business because of the
depletion oi the Imergency iFund, 'The sole penalty 1t seeus,
provided in said Sectlon 5875 for the fallure to re~establish
the Imergency Fund, is visited upon the pollcyholders by pro=-
. viding that the policles of the members shall be commuted as
1s stated in sald Section 5875, 8o, 1t would seem that the
intent of the Leglslature was that any company operating under
sald Article 4 could. continue business even though 1its Imergency
sund were exhausted, and for the greater reason we belisve it
may continue to transact business where the .‘mergency iund ls
only impaired, P

Thé guestion submitted in parasraph 8 of your letter
is: Whether & stipulated premium company iz Insolvent when
its admitted assets are less than lts unpald claims, and other
liabilities, including the amounts of the !mergency and Lew=
serve ‘Yunds, We believe thils question must be answered in
the affirmative, :

The lexicopraphers and the decislons of the Courts
have many tlmes glven academic and active definitions of the
word "insolvent", Ouwr Supreme Court and our Courts of Ape-
peals have upon numerous occasions defined the word, Ve
shall use.only one citation irom our 3upreme Court here, The
question of what constituted insolvency of a {irm doing busie
ness was before our Supreme Court in the case of illtchell et
ale vs, Bradstreet Co,, 116 llo, 2264 ,The Court, definlng the
woig, l.ce 240, (citing Bouvier's Lictlonary, Insolvency, 809),
salds ,

"3 4 % A flrm 1s understood to be insolvent
when unuable to pay thelr debts as they tall
due In the usual course of trade or business,
Bouvierts victionary, Inasolvency, 809, It
'implles as well the present abillty of the
debtor to pay out of his egtate all hias
debts, as also such attitude of hils property
as that 1t may be rcached and subjJected by
process of law, without hls consent, to the
payment of such debts,' !lddy ve. Baldwin, 32
Mo, 369; Thompson v, Thompson 4 Cush, 127;
Bank v, Walton, 5 L.K,A, 7065,
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It would seem to be conclusive that 1f a company
doing business on the stlpulated premlum plan does not
have suificlent asseta to pay lts unpald claims, and other
liabilities, including those incident to the tmergency and
Lheserve nunda, it would be, according to the above defini-
tion of our Supreme Court, insolvent,

S~

. CONCLUSION

It is, therefore, the opinion of this Department,
in view of the provisions of the above clted and quoted
statutes that, with respect to companies organized under
Article 4, Chapter 37, .5 Mo, 1939:

1) Death clalms incurred during the first policy
year are to be pald out of the mortuary premlums for the.

firat policy year.

' 2) ‘That the Insurance und of such companles cone

"~ alsts of the renewal mortuary premiums (other than iirst

year) together with lInterest of at lsast four per cent per
annum thereon, but excluding the special loading for limited
payment pollcles and 1nterest thereon,

3) That the imérgency iund of sudr Artlcle 4 come-
panies consists of the balance remaining in the Insurance
und created by Section 5875, H.5. Mo. 1939, after paying
for death, disability and other pollcy claima, excludlng
such clalms during the 1irst policy year,

4) That the Imergency »und is requlred to be shown
aa a liabllity in the annual statement or examinatlion report
of any such company,

5) That the lieserve [und computed as set forth in
Sectlon 5876, l.5. Me, 1939, 1s required to be shown in the
annual statement or examination report,

6) That funds may not be transferred from the imer=
gency lund to the leserve iund reducing the imergency i‘und
below the amount thereof requlired by Sectlon 5875, R.S. Mo.
1939,
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7} 'That a stipulated premium company may cone
tinua to operate even though the Rmergency Tund is imp
paired but net exhauated.

8) That a atipukated premium company is to be
regarded as Insolvent 1f such company does not have sufe
flcient assets to.pay its unpald clalms, and othor lia-
bilitles, including those incldent to the lmergency and

Resarve runds, ‘

Respectfully submitted,
GEORGE W, CLOWLEY
Asslatant Attorney General

APPROVED:

J. I, TAYLOK
Attorney General
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