STATE GEOLOGISTS: Compensation of state geologist cannot be
. increased during present term of office.
PUBLIC OFFICERS: That of his chief assistant may be increased
not to exceed $5,000.00. '
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’ August 14, 1947 FILED

Department of Revenue -

State of Missouri
Jefferson City, Hissourl

Attention: Mr, B, H. Hdward,kaemptrcller

————————

Gentlemens

This will secknowledge receipt of your request for an
opinion which reads:

"section 14887 provides that the Governor
shall fix the salary of the State Geologlst,
not to excead §7,000,00 per annum, and for

" his chief assistent, not to exceed $5,000,00
per annum,

e will apprsciate an opinion as to the
effective date that these aalaries may be
fixed with respect to the present holders
of the officea.” 3

The sole questlon to be determined 1s whether the present
porsons holding cofflece raeferred to in your request are publle
-officers or meraly employees, If they come within tho classi-
fication of officers, then their compensation cannot be Iin-
creased during thelr term of office; otherwise, the Governor
mey ilncrease said compensation not to excoed §7,000,00 per
annum for the state geologlst and $5,000,00 per annun for
the chilef assistant %o the state goeologlist.

Sectlion 14875, R, 8. Mo. 1939, authorizes the Governor
to appoint by and with ths consent of the Senate a stebte geol~
oglist who shall serve for a torm of four years unless sooner
removed for cause., Sald section readss -

"The govornor is hereby authorized to
appoint, by and with tha conasent of the
. senate, one state geologlst, who shall be
a person of competent sclentlfic and prac-
tlcal knowledge of the sclences of geology
and minsralogy, and whose headquarters
shall be located at the state school of
‘mines at Rolla, who shall bs the director
of the survey, and sald state geologilst
ey appoint such assistants and subordinate
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sssistants and laborers as may he deomsd
necasgary In order to make a thorough
sclontiflc, geological and mineralogical
survey of the state, The state geologilst
a8hall serve for a torm of four years unless
sooner removed for cause by the governor,
The bureaun . of geology and mines and the
board of menagers thereof, as horetofore

constituted are hereby abolished, and all

the rights, dutles and powers heoretofore

vasted by law in sald bureau of geology

and mines, and the board of managers thorow-
of , arc horeby transferred to and vested

-4n the governor. Where any law refers in

any way to or imposes any right, duty or

power upon the bureau of geology and minas,

or upon the board of managers bthereof, such
law shall be construed as roferring to end
imposing such rights, duties and powers
upon the govornors The words tboard,?®
'board of manegers,t' Thurcaun' end tbureasu
of geology arnd mines® as used in thias
chapter shall be construed to mean the
governor,” )

~Prior to the enactment of Senate Bill No. 136, supra,
the maximum salsry allowed the state geolegist was $5,000,00
and his chlef assistent, $4,000.00, umder Section 14887, R.

- 3¢ Ho. 1939, Senate Blll No. 136, supras, repealed that pro-
vision and enacted a new Sectlion 14887, which provides that
-the Governor shall fix the salary of the state goologist,
not Lo exceaed-$7,000,00 per snmm and of his chief»aasis%ant,
not to exceed $5,000.00 por armunm, ard readss

"The Governor shall fix the salary of the
state goologlst, not to exceed seven thou-
sand dollars ($7,000) per annum, and for
his chilsf essistant, not to exceed five
thousand dollare {($5,000) por annum, The
state geologlist shall fix the compensation-
of other asslstants, clerks, stenographers,
and leborers, commensurate with the quali-
ficetlons and responsibillities of the in-
dividual. Such compensation of any clerk,
stonographer, or laborer shall not exceed
that of similar clerks, stenographers, and
laborers of other departments of the state
performing similar duties, All salarles

shall be pald in equal monthly installments,.
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The state geologlst shall certify to the
State Comptroller the sums of money required
to pay the salaries of the state geologist
and hls assistents, clerks, stenographors,
lanorara, and obther expenses of the
~ division,"

Likewise under Section 14894, R. 8. Mo. 1939, 1t provides
the atate geologist and hils prinecipal assistant should take
the usual oath of offlce to falthfully perform all services
required of them hefors sntering upon tho dlscharge of their
duties, However, that provision was repealed by Senato B1ll
No, 138, supra, and & now statute enacted in lieu thsreof,
known es Section 14894, which only requires the state geolow
glast to take the usual oath of office prior to entaering upon
the dutles. of his office, This sectlion reads:

“Bafbnq‘entering upon the duties of his
office the state goologlst shall take the
usual cath to faithfully demsan himself
in office and perform all the duties ro-
‘quired of him by law, The atate geolopist
- and all employses of the divislon shall

N ebstalin from all prlvate or personal con~
sulting activitios for themselves or
othars “within the state while employad in
the division of Gaalogical Survey and
Vater Resouruesv

While the principsl ssslstent to tha state geologlat
‘under Jenate Blll No. 136, supra, 1s not required any longer
to take an oath, the mere fact that he dld take ths oath
vhen appointed and i&8 now acting under sald oath dess not of
1teelf malks him & public officer., Soe State ex rol, vs,
Meriwether, 200 SV, (2&} 340, wherein the clrcult court
reporter required to be a suarn offlcer of the court wes held
by the court to not be a public officer but an employse,

We shall briefly refor to same of the statutory dutles
placed upon the atate geologlst., Under Section 14877, R, 8.
Mo., 1939, he is requirsd to make a thorough geological sur-
vey of the atate, dliscover and exemine all beds or déposita
.of mineral contents and fosslls, to dlscover the various
positlions, formations, arrangemonts, composition, and utille
zation of the many different ores, clays, rocks, coals,
mineral olls, natural gas, surfece and watars, and other
mineral substances as mey be useful or valuables Also he
shall assemble ard cause to be published annmual statlsatics
of mineral production in this state and prepare topographic
rellef maps of varlous aress,
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' Under Section 14888, R. 8., Mo. 1939, the state geologlst
with the spproval of the Governor shall negotlate for such
technical work as may be necessary beyond the facilities of
the divisions He shall also purchase equlpment, apparatus
and supplies with funds appropriatod therefor.

Under Section 14882, R; 8, ¥o. 1939, he is authorized
to furniah the press and radio with new diacoveries._

Un&er Sactlon’ 14887, R, 8, Mo« 1939 he shall fix the
- compensation of other agsistants, clerks, stanographars and
laborers employad by him. i . ,
, In State V3., Truman, 64 5.0, (2d) 105, l.c, 106, tha
court lald down the general principal for determining what
constitutea public officers and employeea, and saldz ,

" Numerous crit@ria such as (1) the giving
of a bond for. faitnful porformance of the
service required, (2) definite dutles im~
posed by law involving the exercise of some
portion of the sovaroign power, (3) con-
tinuing and permanont naturs of the duties
enjoined, and (4) right of succéssor to
the powers, dutlcs, and emoluments, have
beoan resorted to in dotermining whether

a porson . is an of'ficor, although no single
one 1s in every caso conclusive, 46 C. J,
ps 928, Section 19, n, 13 53 A. L. Re ps
5985, It is the dubty of his office and the
naturs of the duty that makos one an offi-
cer and not tho extent of the authorlty.
(Mochem on Public Officers, p. 7, Section
93 Throop on Publlc Officers, pp. 2, 3
Section 2), although designation by law
has some significance. 46 C. J. p. 931,
Seetion 24; Stats ex rel., ve. Gray, 91 Mo.
App., 438, 445; State ex rsl, Cannon v,
May, 106 Mo. 488, 505, 17 &,W, 6603 State
ex rel. v. Shannon, 133 Mo. 139, 164, 33
S.W, 11373 Gracey ve. St. Louls, 213 Mo,
384, 393, 394, 111 S My 1159,

"In Mechem on Public Officers, pp. 1 and

2, Section 1, it 1s salds 'A public office

1s the right, authority and duby, created

7 and conferrod by law, by which for a glven
period, elther fixed by law or enduring at
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the pleasure of the creating power, an
individual 1is invested with some portion
of the soverelgn functions of the govern-
ment, to be exaerclsed by him for tho beno-
fit Qf the public. The 1ndividual so in-
vested is a public officor.'! . We have
. approved this definition in State ex rel,
walker Ve Bus, 135 llo, 325, 531,‘553,'56
.LLQ 656’ 35 L‘ RQ Ac 616 State Gx I'@l.
vs, Hackmarm, 300 Ho. B9, 254 S.W. B3, 5b,
and Hasting v, Jasper County, 314 Mo, 144,
282 3., 700, 701; and it appears to be
in harmony with tha great weight of auth-
~ ority, State ox rel. Key ve. Bond, 94V
Va, 255, 118 s, 276, 278, 279; State
‘ox rel, Landis v, Board of Commissioners,
95 Ohio St,. 157, 116 N.E, 919, 920; Bunn
; et al, v, People ex rol,.,, 45 Ill. 397 409,
! " The Ohio decilsion sbates thet 1t is no
~ longer an open question in thet state that
‘to constitute & -public office 'it is es~
sential that certain Independent public
dubties, a part of the sovereignty of the.
atate, should bo appointed to it by law,!
Illustrative of what 1s meant by 'sover-
aignty of the state, ! in the same opinion
1% 1s sailds ‘I specific statubory and
independent dutles aro imposed upon an
appointeo 1in relation to the exorcise of
the police powers of the state, if the
appointee 1s Investod with indeperident
power 1ln the disposlition of publlic property
or with pover to incur financlal obligg~
tions upon the part of the county or state,
10 he is empowered to act In those multi-
tudinous cases involving business or poli-
tlcal dealings boetwoeen indlviduals and the
public, whereln the ldtbter must necessarily
act through an official dgency, then such
"functions aro a part of the sovereigniy of
?the state. N

See also State vs, Bode, 115 S.W. (24) 805, l.ce 806, 807,

- 8ection 13, Article VII of the Constitutlon of lilssouri
1945, provides %hat the componsation of state, county and
municipal offlecers shall not Do incressed during the term of
office for which they were appointed or elected. sald
section reoadst :
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"The compensation of state, county and
mmicipal officers shall not be increaseod
during the term of offlce; nor shall the
torm of any officer be extended.

-~ In viow of the forogoing statubory provisions relating, ,
to appointment, dutles and compensation of the state geologlst
and his chief assistant and the decisions laying down the:
general ruls for determining who are public officers and emw
ployees, it cannot be denlod that the statoe gaologlat, being
sppointad for a teorm of four ysars, also pequirinr hinm to

take en oath of office and pemfcrm many functions of sovor=
elgnty placed upon him by the Legilslature, 1s a public officer
- and &8 such, his componsation cannot be 1ncreased during his
,,presant toérm of office, His chilof assistant 1s not appointed
for any specific torm of office, Lt the time he was appointed,
“the law requlred him to take an oath of offilce; however,

Sonate Blll No. 136 repealed that provision anﬂ he 18 no
longer raquired to take said oath. PFurthermore, he ias not in
charge of any deparitment and has very few, 1f any, functions

of severeigntz to performn but qcta undor Lhﬁ d#rections of.

the state geologist,

CuNCimSION

Thsrafore, it 13 ‘the opinion of this department that the
present stato geologlst, appointed to that office for a term
" of four yoars prior to Senate Dill No, 136, passed by the 64th
Genersal Assembly, bocoming effactive, 1s not entitled to
recelve an increase in hils compensatlon durinc sald term of
office for the reason he 1s a public officer and gs such,
there is & constitutlonal inhibltion against increasing com-
pansation of public oifficers during thelyr term of offlce for
which they are eleocted or appointed, This is not true with
respect to the chlef asslstant to the state goologlst, He is
not & public officer but merely wn employea, and there being
no such Inhibltion against increasing tho compensation of  em~
ployess, the Governor, under Section 14887 of Senats Bill No,
136, passed by the 64th Gonoral Assambly, may Fix his compen-
sation in an amount not Lo exceed $5,000,00 ‘per anmuum,

Respectfully subnltted,

APLROVED 3 AUBREY R. HAUKRTT, Jr,.
‘ ‘Agsistant Attorney Genoral

¥ E.TAYLOR
Attorney General

ARH sVIM




