Salaries of publiec officials who
are appointed and who have no
fixed terms of office may be in~
creased during their officia
periods of appointment, s

August 2,; 1§4’7 F ! L E D

-  INCREASING SALARIES OF PUBLIC
APPOINTIVE OFFICERS., |

°s sa o0 o8 so

'Honorable B, H, Howard /
Comptroller : . :
Department of Hevenue
Jof{erson Clty, Missouri

Dear Mr, Howard:

This wlll acknowledge your request of recent
date for an opinion from this Department, respecting
the changes in the salarles of the Commissloner of
Finance, Deputy Commissloner of Finance, iixaminers,
Agsslistant kxaminers and other assistants, and the ef-
fectlve date of such changes respecting those holding
such offices at the present time, all relating to the
terms and provialons of Semate Bill #181 enacted by
the 64th General Assembly of thils State,

Your request for such opinion, 18 as follows:

"Senate B1ll No, 181, 64th, General

Agsembly, providea for changes in

the salarles of the Commissloner of

Finance, Deputy Commissioner of I"i-

nance, examiners, assistant examiners

and other asslstanta, o - :

"We will appreciate an opinion in re
gard to the eflective date of theae
changes with respect to those holding
the offices at the present time,"

. Sectlon 7877, Article 1, Chapter 39, H.3. Mo.
- 1939, respecting the appointment, and the temure of his
office, 1s as follows:

"The commissioner of finance shall be
appolnted by the governor, by and with
the advice and consent of the senate,

- and shall hold his office at the pleasure
of the governor," ‘

~
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- Senate B1ll ;181 repeals outribht Section 7881 of
- Article 1, Chapter 39 R.S, Mo, 1939, and Section 7883 of

an Act of the 62nd General Assembly, Laws of Missourl,
1943, page 1003, both repealed sectiona relating to come
pensation of the Commissioner of i'inance of thls 3tate and
his subordinates, and enacting new sectlons In lleu thereof,
to be known as Sectlons 7881 and 7883, The two new sectlons
enacted by Senate Bill #181 change the compensation of the
Commissioner of Finance, the Deputy Commlssioner of Flnance
and each sxaminer appointed, by providing for an increase in
the compensation of such officers during the time of their
appointmsnt.

The new Sectlons, 7881 and 7883, contained in sald
Senate B1ll #181, provide for the appointmant by the Commis-
sioner of Finance, with the &pproval of the Governor, of a
Deputy Commissioner of Finance, and such examlners, not to
exceed twenty in number, asaistant examiners, and other asw
sistants as, subject to the approval of the Governor, he
- shall deem necessary to discharge the dutles of the Depart-

' ment of Finance, The above named subordinates of the Com-

o Commissioner of Flnanca.:,f”

“missioner of Finance, as 1t 1s sald in sald new Section 7881,
Y"ghall hold their officea during and at the pleasurs of the

-

- ' Thus, we observe that under aaid Section 7887, Ar-

ticle 1, Chapter 39, R.S. Mo, 1939, tho tenure of offlce

 of the Commilssioner of Finance himself is at the pleasure
- of the Governor, He, therefore, has no term of office.

o Sald Seetion 7881 of Senate Bill #18) provides that
the subordinates of the office of the Commissioner of Finance
- 8hall hold thelr offlces durling and at the pleasure of the
" Commissioner of rinance, Nelther do they, nor'any of such
. sybordinates, have any term of office,

‘ , We think this question 1s well considerad in the
case of State ex rel, vs, Gordon, 238 Mo, 168, Thut was a
case in which an appointive officer?s salary was increased
during hia holding of the office, Our Supreme Court in
8ald case held that where an office 1a filled by appointe
ment and a definite term of office is not fixed by the Con=
‘stitution or the statutes, but such office is held at the
pleasure of the appolnting power, and the incumbent may be
removed at any time, such officer is not one of the claas
whilch the Constitution prohibits from having an increase in
the compensation of such officer during a term of offics,
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The Supreme Court In sald case, l.c, 179, 180, on the point,
and holding that the compensation of such an appointive offi-
cer may be changed and increased during his holding of the
office, saild: g ' : ;

"s: % % In State ex rel, v, Johnson, 123
Mo+ 43, relator Kane, chilef of the firee
department of St. Josepli, had his salary
Increased, He held office during the '
pleasure of the city council, In hold-
‘ing that the constitutlonal inhibition : ~
did not apply, we sald (p, 49): '1It
- wlll be cbaerved that thls section of
- the Constitution only embraces wilthin
i1ts provisions offlesrs who are elected
or appointed for aome apecific or definite
" time, and that 1t has no application whate
ever to the case in hand, when the relator's
term of of'fice 1ia not fixed by any law or
ordinance and he simply holds at the pleasure
of the appointing power, This is manilfest
from the fact, that 1t also provides that
the term of offlce shall not be extended for
a longer period than thut for which such of-
ficer was eslected or appointed, The relator
was not elected, nor was he appointed for
any definlte time, ‘There does not seem to
be room for argument in regard to the proper
meaning of thls section, so plain 1s it in
its construction,! ,

"The glst of the holding 1s put by our re-
porter In the first paragraph of the head-
notes, viz.: 'A clty officer appointed by
S the councll and subject to removal by 1t at
- pleasure 13 not an officer within the meanw
ing of the Conatitution, article 14, section
. B, prohibiting the increase of the salary of
an officer durilng his term of office,!

"Indeed iIn every decided case coming under

my eye, in which we held the constitutional .
provision did epply, the officer had a fixed
- and def'inlte term of office, and 1f subject

to removal at all it was only for cause shown,
on a hearing 1n which he was entitled to due
process of law In the form of a notice and
charges preferred,"
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Senate Bill #181 was passed on May 20, 1947, It
was approved by the Governor on Juns 6, 1947, The B1ll
-had no emergency clause, , : :

The Leglslature on May 23, 1947, passed the fol-
lowing Joint Reaolutlon, found in the Senate, Journal, at
page 1121, to-wlt: - - .

"HOUSE JOINT RESOLUTION NO, 2

- "WHEREAS, Section 29, Article III of
the Constitutlon of 1945 provides that
1f the General Assembly recesses for
thirty daye or more it may presecribe
by Joint Resolution that laws previous-
1y passed and not effective shall take
effect ninety days from the begimning of
such recess; and

"WHEREAS, the 64th General Assembly has
resolved to receass for a perlod beglimning
Thursday, June 12, 19247, and ending HMonday,
July 14, 19473 now therefore

"BE IT RESOLVED, by the House of kepre-
sentatives and Senate, jointly that all
laws passed by the 64th General Assembly
on or before the 12th day of June, 1947,
and not effective, shall talke effect
ninety days from the beglmning of sald
recess, to-wlt: on the 10th day of
September, 1947." u

: . It would, therefore, be apparent that sald 3enate
Bill ;181 would take effect on September 10, 1947, which
would be ninety days after June 12, 1947, the first day of
gald recess, ‘ :

“CONCLUSION,

It 1s, therefore, the opinion of this Department
that sald Senate Bill #18l, pasaed by the 64th General
Assembly, in changing the salaries of the Commissioner of
Finance, Deputy Commissloner of I"inance, sxaminers, as-
sistant examiners and other assistants, by increasing the
compensation of such offlclals, 1s constitutilohal and valid,
because sald officlals being appointive officera do not have
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. 8 definite term of office, and that sald Senate B1ll #18l
. willl take effect ninety days from June 12, 1947, to-wlt:
September 10, 1947,

Respectfully subnitted,

GEORGE W. CROWLEY
Assliatant Attorney General

APPROVED

J, L. TAYLOR
-Attorney General

Gciir




