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SAVINGS AND LOAN ASSOCIATIONS: Three ques’;ions regarding rights

of supervisor.

July 1, 1947 L 7

Hondraole ¥, M, Horton, Supsrvisor
Divislon of Savings and Loan Supervision
Jefferson City, Hissourl

Dear Sirs

AN

Ve have your letter of racent date which reads as

fellaws;

"We have a situation in the "A" building
and loan assocletion of the Directors
aclknowledging that, for some time prior

to December 31, 1945, they had contemplated

’.,liquidatian of the agssoclations In Fsbruary

1946 several of the Directors called at my
of fice with a proposal to llquidate as of
Decsnber 31, 1945, provided my approval
was plven with the expressed stipulation

- that borrowing members could not partici-

pate in distrivputlion of the Reaerves,

"Under the plan of oporation when the shares
in question were lssued, each menber was
requirad to assume the sama llability as a
shareholder, whether the shares wore plédged
with a loan or mot; and was priviledgad %o
participate in the grofits on exactly the
same basis as other' Installment shares.

That all shares, both pledged and free, ware

troated ss one and the same c¢lass of shares o

(prior to inception of the plan teo llcuidate)
18 shown by the records of maturitles of

v',these shares down to tho present time,

Vilthout exeeption, in requesting departmerital

- _approval to retiré maturing series, all sharas

in the serises have been matured on the sanme - .

“basis, snd never was the point ralsed that

cartain shares should be glven preference
aver othors. .
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"It was my position that it would be unfsir
%o permit liquidation of a mutusl savings
and loan association under a plan providing
- that of two shere accounts issued at the
same time, (both assuming the same share
,liabilities and both having shared equally
4n the profits) one should participate in
the extra profits incident to liquldation

"”and the other should be danied that prlvilege.

' "Phe members of the Board were. quite out-
spoken in thelr inslstence that liquidation
be on that basls, and no other, They madse

1t clear they intended to liquidate the
‘assoclation on thelr own terms, and would
bide their time until they could work it out
 to their satisfection, Their position being
that they held snd/or controlled a majority
of the outstanding shares so that no sction
could be taken of which they did not approve,

regardless of how much thoir position might _~.  '

7 ,raact to the disadvantage of other members,

"Discrimination between shareholders in
liguidation of a savings and loan association
hed never previously bsen proposed in any
case coming to my attention, it having always
‘been accepted that: like shares should rocelve
- ke trestment, Among the more recent liqulda-
tions of assoclations, opaerating as has  the
“Instant bullding and loan assoclation, in
which no dlacrimination was made or suggested
- ares Mexlco Bullding and Loan Assoclation,
Steele Bullding and Loan Association, Dexter
Building and Loan Association, Nickel Savings,
Investment and Bullding Association of St,
" Louls, Mount Olive Building and Loan Associa-
tlon of St, Louls, Sikeston Bullding and
Loan Assoclatlon, Bethany Savings and Loan
Assoclation and Bolivar Bullding and Loan
Assoclation.

WBecause of ‘the fact the life of the bullding
and loan assoclation was continued through
the year 1946 for the expressed purpose

of eliminating certain members from parti--
cipating in llquldation of their assocla-
tion, and that it is being continued at the
present time for no other reason, it would
appear 1t no longer sorves the purposes for
which 1t was organized and chartered by the
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State of Missourl, and that steps should

be taken to wind up the affairs of the asso-
clation at the earliest possible date con-~
slstent wlth protecting the lnterests of all
mambers.. _

"Pertinent facts and obsarvations pertainin

- to the case, othaer than set out herein, are

" contained in the Lxaminer's Roport of Harch

13, 1947, and a copy of this raport i1s attached
for your information.

“In,viaw of the facts as contained herein and
in the Examiner's Report, will you please
radvisa a8 to the following.

(1). As Supervisor of the Division
of Savings and Losn BSupervision do I
- have the power to inslst that the
" assoclation be llouldated?

 "{2)' Do I have the power bo insist
that in falrness to all mombers, liquida-
tlon be as of December 31, 1945%

(3) Do I have the power to insist

that all shareholdors share equally
(in proportion to thelr interest in
the asgociation} in the llquidation?

"I am\particularly Interested in your opinion
on these questions as there appears to be a
definlte trend towards ligquidation of these
assoclations in the smaller tovns, and of the
smaller asscciations In the larper clties,
due to laclk of business in sufficient volumn
to permlt of profitable operations, Also.
~there 1s a noticeable tondency on the part of
Directors and Offlcers to troat the winding
up of the affalrs of their associatlon as the
closinf-out of their own privats Gnternrise.

ith d&scrves~groater In proportion to the
outstanding sharc llsbilities than ever
befors and a roady markot for goot loans at
par, or at a promium, the temptation is great
to disselve the corporation and distribubo
the resorves to the members., At this point
is where we now encounter tho trend to
delay actlion until 'othor! mombaer's
accounts have boen closed out, or
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greatly reduced, VWhen this condition develops
there appears to be ne ons willing, or in
~positlon, to protect the minority share-
‘holders, other than this Dapartment, and our
~ right to take any actlon has beon challanged
in no uncertain manner,

"Not only will your opinion in this matter
affect the instant. associatlon, but a
parallel case has come to my attention in
“which 1t appeoars: prebﬂblc that minorlty
‘shareholders have baen ‘gven morea ruthlossly
- treated, so it 18 imperative that the Depart-
~ment lmow the extent of itfﬁ powsrs and how:
to procead.

Your letter and tho data conteined in the Examiner's
Report attached theroto show clearly that the holders
of a majority of tho stock for accounts. of ths bullding
and lean assoclatlon by virtue of thelr position as direc-
tors of sald associatlon, are manipulating the affairs of
the association in such & manner as to gain an advantage
for themselves over the other stockholders, Liouidation
of the association has been agrood upon and the present
acts of ‘the directors are directed towards securing for
themselves a preforence for their interosts ovor the inter-
agts af other shareholdors in the distribution in ligquida-

The 1945 Legislature passed a new act governing such
‘associatlous as tho one under discussion. Sald act is
found in Laws 1945, pago 1079, Sectlon 32 of 'sald act
., reads as follows: ‘

"he members of an assoclation shall not be .
'rasponaible for any losses vwhich its capltal
shall not be sufficient to satlsfy, and the
‘accounts of a meomboer shall not bo subject

to assesament, nor shall a member holding an
installment investment account bo liaeble for
any unpald installments thoreon, No prefuronce
between account holders shall be created
wikh respect to the distribution of assets
upon voluntary or involunitary liquldatlon,
dissolution and winding up of an association,"

- Sectlon 82 of said act provides for tho voluntary
liguldation of such an ausociation. Sald Section 82 reads
as followsa
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"Any association may, by & mejority of two-
thirds of the votes cast elther in person or
by proxy &t a special meeting of the members,
vote to licuidate, dissolve a2nd termin=zte
1ts exlstence. If such a resgolution be so
adopted, a certificate containing a true
cony of -euch resgolution, stating the number
of votes caet for and zgeinst ite adoption,
and glgned &nd ecknowledged by the chairman
of hoard, cof directors, preslcdent and secre-
tary of sueh association shall be filed in
cuadruplicate with the suvervisor within
ten days after the dste of adontion of such
resolution. 'the supervisor, upon receint
of such certificate, shall immediately examine
such association. If he Tinds that such
asgoclation is 1n sound condition, he shall
make notation to such effeect upon one of such
aguadruplicate certificates and return same Lo
the assoclzation, with hls avproval ol dissolu-
tion. Upon such approval, the &association
shall be dissolved and shzll cease to transact
any new buslness, but nevertheless shall
continue as a corporate entity for the sole
purpose of selling, colleeting and conserving
assets, paying, satisfyings and dlschhrging
exlsting llabilities and obligations and
meking distribution to the members pro rata
0i the nel ovroceeds of ligquidation, and
doing all other acts required to adlust,
wind up and dlesolve 1ts business and arffairs.
The board of directors.shall aet zg trustees
for liquildation. “They shall proceed esg
speedlily as may bve vracticable to wind up
the affairs of lhe sssoclation, and, to the
extent necessary or expedient to that end,
shall exercise 211 the r»owers of such dis-
solved agsocliation, and, without »rejudice
to the generallty of such authority, mzy
fill vacancles, elect officers, carry out
the contracte, make new contracts, borrow
money, mortgage or pledge the Dronerty, sell

~ 1te assets =t publlc or private sale, or
compromise claims in favor of or against the
agsgoclation, apply assets to the discharge of
liabilities, distribute assets elther in cesh
or in kind amohg @ccount holders according
to their respective rights, after paying,
or adequately providing for, the vayment
of liabilities, and do and perform all =zcts
necessary or expedlent to the winding up of
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the association. All deeds or other instru-
ments shall be in the name of the assoclation,
and shall be executed by the president or -

a vice president and the secretary or an
asslstant secretary. The assoclation, during
the licuidatlon of the asgets of the associ-
ation by the board of directors, shall con-
tinue to be subjeect to the supervision of

the supervisor, znd the bosrd of directors
shall report the orogress of such liculda-
tion to the supervisor from time to time as
he may recquire, Upon completion of ligul
dation and dietributlon, the board of directors’
shall file with the supervisor a filnal

revort and accounting of such licuidatlon,

If the suvervisor approves such report and
accounting, he shall 1asue to the Secretary
of State in triplicate certification that
such assocization has been llcquidated and
dissolved, 1te indebtedness pald, and the

net oroceeds derived from liculdation distri-
buted to 1ts members. The Secretary of sState
shall attach to one of such certificeations,

a certificate that such assoclatlion has

been dissolved and its corporate existence
terminated and shall return same, together
with copy tLhereof, to the suvervisor, who
shall cause such-certificate to be flled for
record in tne office of the Recorder of

Deeds in the county or city in which the
principal office of such assoclzation is
located, ® :

It will be notlced that by the foregoing section
the members of the zssociation are entitled to their
pro rata share of the net proceeds of liquidation. .
The mere fact that a member had his shares in the
agsoclation pledged as securlty for a loan does not,
destroy his relationship ag a member. Tven though
his shares are pledged as security for a loan a member -
is s8till a member and entitled to hls pro rata peart
of the liquidation, '

What the dlrectors in the case you mention are
doing 1s bringing about a situzation wherein they and
theilr famllles and friende will be the principal ones
to share in the divislon of the assets of the assocla-
tion, There 18 no question but what this orocedure
violates the spirit of Sections 32 and 82 of the 1945
act, but the question 1s whether the supervisor of
savings and loan assoclations can do anything zbout
the situation.
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Section 5 of the 1945 aect reads as follows:

"The supervisor shall have oharge of the
execution of laws relating to mutusl eavings
fund, savings a&nd loan assocliatlions, The
supervisor shall have power to institute
in the nanme of the state of Missourl, and
to defend actions in the courts of the State
of Missourl and of the United 3tates, and
shall have such further powers and perform
such additional duties ae may be nrovided
by law,"

By the foregolhg'section the supervisor is charged
with the duty of seeing that itie laws relating to
savinge and loan associatlons zare carried out.

Seetlon 82, supra, of the 1945 act gives the
supervlisor specific authority to superviece the voluntary
liquidation of such an 2ssoecilation, It nrovides as
follows: .

“the assoclation, durlng the liguidation of
the ascsets of the associ=tlon by the board
of directors, shall contlinue to be subject
to the supervigion of the sunervisod, and
the board of directors shall renort the
orogress of such liauidation to the suvnsre
visor from time to time as hes may recuire,
Toon completion of liquldation and distri-
butlon, the board of directors chall file
with the sunervieor s Pinal revort and
accounting of svch licuidation. If the
sunervisor arroves such report and accounting,
he shall issue to the Secretary of State in
triplicate certification that such associa-
tion has been liguidated and dissolved, ite
indebtedness pald, and the net proceeds
derived from licuidation distributed to its
members. The Secretary of St=zte shall attach
to one of sueh certifications, & certificate
that such assoclation has been dilssolved
and its corporate existence terminszted and
shall return same, together with copy thereof,
to the supervisor, who shall cause such
certificate tc be filed for record in the
-office of the Recorder of lDeeds in the
county or eity in whiech the wrincinzl
office of cuch asgocliation 1s located,"




Therefore, the supervigor not only has power %o
supervise the acts ol the directors durlng voluntary
liguidation, but he must avvrove the final distribution
of the assets to tne mambers before the liculdation
18 complete and eifective, The acts of the directors
in liguidating the assoeistlion would not be binding
if not avnroved by the supervisor, Conseguently, the
supervisor is in position to compel the directors to
glve &11 members thelr pro rata share in ine net
aseets of the associztlion even though some of the
members have thelr shares pledged as security for
loans, Of course, 1t would only be those who were
members =t the time of liquidation who would be
entitled to share in the odroceeds, If members nrior
to that time had surrendered thelr accounte, they
would not be entitled to share in the net azssets, Ue
do not belleve thzt the law would authorize the supsr-
visor to comvel the dletribution of the assels as of
any other date than the date of liguidation, 1In other
words, he could not compel a diastribution of any »art
of the acsets or orofits to nerscns who were not
members at the time of such distribution, Qur znswer
to your second and third questlons, therefore, 1s that
the suvervisor can compel the directors of & savings
end loan assgociation in charge of the voluntary
liguidation of esame to distribute the assets to those
who are members at the tlme of sueh distribution in
proportion to thelr lnterest in the association,
regardless of whether or not some of the members have
pledged their shares as security for loans, but that
he cannot compel a distribution to versons who had been
members ln the past but who are not ihen membvers,

Your first question is somewhat more dirficult
to answer, . There is. no charge made that the association
1s insolvent, Neither 1s there any ciarge that the
assoclation should be re-organized in order to put it
on a sound financial basis, Your cquestion is whether
or not you can compel a licuidation of the association
because of the se¢ts of the directors in manivulstbing
the affairs so as to galn an advantage for themselves
over other shareholders,

Section 97 of the 13456 sct provides as {ollows:

"If 1t shall apnesar to the supervisor from
any report of such assoclation or from any
examinztlon made or caused to he made by him,
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or from any knowledge or information obtained
from any other source, that such asscclatlion
has commltted a violation of its charter or
is aeting unlawfully, or 1s conducting its
business in an unsafe or unauthorirzed manner,
or that i1ts assets are insufficlient to Justify
the continuance of business by such asso-
clation, or that 1t is unsafe or inexpedient
for any such associatlon to continue to
transact business, the supervigsor shall give
written notice of such facts and circumstances
by reglistered mall to the chalrman of the
board, president and secretary of such asso--
clation., The association shall have sixty
days within which to correct the matters of
which complaint is made in such notice, If
such objJectional facts and circumstances

are not corrected within such period of

time, or if an zssoclation shall =2t any

time refuse to permit the supervisor to
examine 1ts aftfairs, he may,--or il the

board requests the supervisor 8o to do, he
shall,~~-take charge and possesgsion of such
aggoclation and its acssets,

Subsequent sectlions of the 1945 act provide what
the supervisor shall do after he has taken charge of an
association, Section 100 of said Act reads ss follows:

"The supervisor upon taking charge of an
assocization shall d4s soon as practical /
agcertain the finsncilal condition thereof
by an examinstlion of its affalrs and, in

his digeretion, an appraisal of 1ts assets,
If it: shall appear therefrom that auch
assoclation 18 in a condition to safely
resume businegs without reorganization, he
shall return the possesslon, assets and
conduet of the business thereof to the
directors and officers. If it shall appesar
that a reorganization wlll be necessary
before such assocliation can safely resume
business and that = reorganization is feaslible,
he shall pronose a& plan and attempt to -
reorganize it, If a reorganization plan,
when submitted to the members azs herein-
after provided, 1is not approved by the
required majority, the supervisor shall
liguildate and dissolve such assoclation, and,
after payment of all in@ebtedness, including




expenses of liquidation and dissolutlon,
gehall make distribution to the members of
the net proceeds, pro rata to the partici-
pation vaelue of thelr accounts,"

It the supervisor should take charge of the
assoclation under discussion, he would be requlred by
Seetion 100, supra, to return the assoclilation to the
directors snd officers because the financizal condition
is such that 1t is safe for the association to resume
business,

Section 102 of the 194F set reads as follows:

"The superviscr, at anmy time after taking
charge of an assoclation, may institute
proceedings in a clrcuit court of the
county or city in which such assoclation
has 1te orinciral office and have himself
appointed temporary recelver until 1t 1is

~ determined whether such assoclation can
gafely resume business, or should be re-
organized or should be liquidated. If it
1s determined that the associrtion should
be liquidated, the supervisor shall be |
appointed permanent receiver for liquidation,® ' {

We believe Sections 100 and 102 contemnlste that
an assoclation shall not be liculdeted unless its
affairs are 1n such condltion that 1t 1s not safe
for the assoclation to resume bueiness or be re-
organized, There 1s nothing in connection with the
actions of thé associztion under discusslion which
would indicate that persons who deal with the asso-
clation would lose money by reason of the condition
of the asdoclation. Legally the assoclation could be
required to meet 1ts obligatlons. The fact that some
of the members are misled into surrendering their
interests does not affect the solvency of the asso~-
clation, MWembers who stay in the association will
eventually be peld thelr pro rata cart of the assets,
If the dlrectors by wrongful representations induce
members to surrender thelr stock, such members could
bring an action upon dlscovery of the fraud on them
and secure the beneflts they lest by surrendering
thelr stock. e reallze that members will not likely
resort to legal action %0 protect their rights, =nd we ‘
realize too that the directors owe 2 duty to protect 1
all members of the associatlon, which latter duty -




they are apparently not performing, but we do not.
believe the law glves you the right to liquidate an
assoclation because of the acts you mentioned in your
letter.

’

Conclusion

. It is, therefore, the opinion of this office

(1) that the supervisor of szvings and loan assocla-
tions cannot compel the licuidation of an assceclzation
because the directors are delaying voluntary liculda-
tion in order that minority sharecholders will surrender
their shares and drop ocut of the a2sgsociation before
liquidation, with the result that the majority members
will divide the assets ol the corporation; (2) that
the suvervisor of savings =nd loan associations cannot
compél an assoclation to liguldate as of any certain
date in the past; and (3) that the supervisor can
compel the directors upon voluntary liauidation of
savings and loan assocliatlons to pay &ll members their
pro rata part of the assets even thougn some members
have their interests pledped zs security for loans,.

Yours very truly,

Harry H, Kay
Asglstant Attorney General

APPROVED:

J. E. Taylor
Attorney General




