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Gs ‘ : Savings & Loan Assoclations under
SAV;NG% ’ LOANvASSOCIATIONS Sectigns 2, 7 and 47 of House Blll
o - ' #481 may enact and enforce a by-law
to retain as a withdrawal fee a
reasonable sum, perhaps to the ex-
tent of 50% of the dividends earned,
where an account is withdrawn with=-
in one year after the investment

' thereof, and after the
P April 18, 1947 enactment of such by-law.
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Honorable ', M. Horten ‘] Q;?
Supervisor S/ P

Divislon of Savings and Loan 7
Supervision of Mlassouri
Jefferson City, Missouril

Dear Mr, Hortons

This will acknowledge your request for the
“opinion of this Department on the validity of Sec-
tion 25, as 1t 1s identifled in the by-laws of the
Excelsior Springs Savings and Loan Assoclation of

ixcelslor Springs, Missouri,

Your letter requesting this opinion and con-
., taining & verbatlim copy of sald Section 25 of said
by~laws, 1s as followa!

"Please let ua have your opinion as to
the legallty of the following provision
in a set of by-laws submitted to this
officet ~

"{WITHDRAWAL FEES, On accounts with-
drawn within one year after date of in-
vestment thereof the Association may re-
taln as a withdrawal fee a sum equal to
Tifty percent of the dividends declared
thereon, The Board of Directors msy
eliminate withdrawal fees or reduce the
amount of dividends to be retained upon
withdrawal,'"

There is contalned in your corrsspondence with
the Secretary ef sald savingas and loan association, the
statement that the by-laws submitted by said assoclation
for the approval of your Department "appear acceptable",
except that sald Section 25 seems to you teo be in cone
flict with Section 42 of the Savings and Loan Aét, by
which reference you mean of course, House Bill #4831,
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Inasmuch as a copy of said Sectlon 25 is containe-
ed In your letter we will not recopy it here,

We think 1t proper here, for the purposes of com~
parison of sald by-law 25 with the terms of said Section
42 of House Bill #481 to recite the text of said Section
42, which 18 as follows?}

“Dividends shall be credited to acounts
on the books of the assoclatlion as of the
first business day following the close of
the semi«~annual period for which the divi-
dend was declared unless sn account holder
shall have requested and the board of dire-
ectors shall have agreed to pay dividends
upon all or any part of an account in cash,
Except as otherwlse provided In this Act,
dividends shall be calculated on the par-
ticipation value of each account at the
beginning of the dividend period, plus

. payments made thereon during the dividend .
period (less amounts withdrawn and notice
for withdrawal, which, for dividend pur-
poses, shall be deducted from the latest
previous payment thereon) computed at the
dividend rate for the time invested; pro-
vided, that no agsociatlon shall be require
ed to compute, credit or pay any dividend
on any amount wlthdrawn during the dividend
perind,®

Sectlon 42 of House B1ll ;#481 states, as will be
observed ln the quotation in full of said Section herein-
above, In the last proviso thereof, "provided, that no
assoclatlon shall be required to compute, credit or pay

any dividend on any amount withdrawn during the dividend
period," '

This proviso, we bellieve authorizes the exercise
of the discretionary power of a savings and loan assocla-
tlon to prescribe in 1ts by-laws the method of computation

of dividends where an saccount is withdrawn during the first
year of its investment, '

‘ . There are other sub-sections of said House Bill
#481 which we think 1t necesssry to refer to and quote as
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determinaiive of the right of the Board of Dlrectors of
a Savings and Loan Association to pass and enforce a by-
law such as sald by=-law 25 of the assoclation referred

to., One of such sections 18 Section 2 of House Bill #481,

which defines the participation value of an account in &

" savings and loan assoclatlon,

lowst

"y & #YParticipation value! shall mean
the aggregate of payments by a member
ofi an account, plus dividends credited
thereto, less redemptlons and withdraw-
ale, # # # ¥,

Section 47 of sald House Bill #481 in fixing the
terma of the value of an account upon withdrawal, and-
stating that the value may be determined by the Board,

and referring back to the quoted part of said Section 2 -

defining "participation value" atates, in part, as fol~

lows:

There 1s text authority, and at least one opinion

3 4 % Upon withdrawal, an association
shall pay the value of an account, as

. determined by the board, but not in

excess of the partlcipatlion value there-
Qfo***"o

by one of the Appellate Courts of Midsouri, supporting

the right of savings and loan assoclations to enact a by~

law in the terms and having the effect of said by-law 25
in the case being consldered, 12 C.J.S., pages 446 and
447, under the tltle of "Bullding and Loan Associations"
states the following general legal principal, to-wit:

"Whatever provisions exist in statutes,
charters, or by-laws as to the amount
payable on withdrawal are binding on the
members; but a member is not bound by an
Irregularly adopted amendment to a by-law
of this character, Also, vested rights
as to the amount payable on withdrawal
cennot be affected by a change in the
statute, by~laws, or articles of incor-
poration, at least where the stock cer-
tificate In effect specifies that 1t is
sub ject to the exlsting by-laws and ar-
ticles of Incorporation, unless the stocke

holder estops himself from questioning
their validity,

It states, in prt, as fol-
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"The withdrewal value of building and
loan association stock is a price at
which the assoclation will radmesm it
before maturity; it 1s the amount ace
tually paid, in addition to such pro-
portion of the profits, or such rete
of ilnterest, as may be prescribed by
statute or the by-laws, While prims
rfacle it is the amount paid in by the
stockholder with legal intereat, and
ia sometimes consldered to be the
amount pald In together with the de-
clared dividends in the absence of
evidence of 1its actual value, it 1a

~ not Renerally fixed on that basla, -
but 1s determined by conaidering the
amount paid in together with the as-
sets and liabilities of the agsocia-
tion, % # % "

We find cases from other States cited in the
foot-notes to the text above quoted in 12 C.J,S., pages
446 and 447, particularly the case of B, & L. of Newark
va, Welssberg, cited undsr note 52, page 447, Thias case,

8 New Jersey lquity case, 1s cited 11 115 N.J,Eq, 487,

170 Atl, 662 and 98 A,L.R, 154, the used quotation here
belng 98 A.L,R, 134, That was a case involving the pre~
clse question raised here respecting the validity of sald
by-law 25, heretofore mentioned, In holding that a build-
ing and loan association - by our atatutes now named
savings and loan assoclations -- have the discretionary
right to eatablish a by~law fixing and limiting the with-
drawal value of an account, otherwise called accrued profits
or earned dlvidends, and that the right of a withdrawal
does not exist at all except by a statute or by-law, and
that when so existing it is but a privilege, the New Jersey
Equity Court, l,ec, 140, 141, said: '

"The right of withdrawal does not
exist, except as conferred by a by=
law or statute, and when so conferred
the right will be restricted to the
terma of the by-laws or statute,
Fitzgerald v, State Mutual Building &
Loan Association, 76 N, J, Eqs 137,
141, 79 A, 454, 130 Am, St, Rep. Jas,
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And a defaylting member has no right
to the Inclusion of a portion of the
profits in the ascertalnment of the
withdrawal value of his shares, un=
less it 1s conferred by statute or
by-law, Watkins v, Workmen's Bullding
& Loan Ass'n, 97 Pa, 514; Endlich on
Bullding Assoclations, pp., 459, 460,
461, A borrower's claim to have all
items, including profita, which go to
swell the general fund of the assow
clation, teken into aceount, and to
be given credit therefor, tat any ine-
termediate atage, has no foundation
in law or equity,! He 1s, in the
first place, a member, and only in
the second place a borrowsr, In the
former capaclty he has no right to

an account of profita except upon
termination of the scheme, unless
such right 1a expressly conferred by
statute or the contract, Mechanics?
- Building & Loan Assoclation of New
Brunswick v, Conover, ‘14 N.J.Eq.: 219,
reversed, but not as to this point,
Herbert v, Mechanics! Building & Losan

Ass'n of New Brunswick, 17 N,J.Eq, 497,

90 Am, Dec, 6013 Endlich on Building
Associatilons, 461,

"The right to withdraw, without the
forfelture of the money paid in, is
In its essence a privilege. In be-
" comlng a member of the association,
the shareholder does so, ostenaibly, -
at least, with the purpose of remain-
Ing in 1t to the end, bearing his
part of all its burdens, and finally
sharing all its profits in the same
proportion, His fallure to continue
in the concern, therefore, is assen-
tially 1in the nature of a breach of
contract, upon which the loss of his
previous contribution might, not un-
reasonably, be held to follow. But
cireumstances, unforesven at the time
of his assumption of membership, may,
without any wrong on his part, make a
geverance of hls connection with the
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association desirable, if not imperative,

Endlich on Building Associatlions, 82, 83,

"And therefore the statute confers the
right of withdrawal, but only upon the
terms therein prescribed, It recognizes
and gives effect to the well-established

principle that the withdrawing sharehold-
.er is not entitled to. all the profits ap= .

portioned to hils shares, but only te a

reasonable part thereof, We find no war-
rant therein for appellants' claim to the

profits. apportioned to thelr shares at
the annual meetlng of the shareholders,
There 13 evident a leglislative purpose
to give to a defaulting member who is a
borrower on bond and mortgage the status
of a withdrawing member, 1ln respect of
credit for the withdrawal value of his
pledged shares, Section 55 of the act
of 1925 provlides that such member tshall
be allowed the withdrawal value of his
pledged sharcs as a credit on such morte
gage loan less any arrearages or charges
in connection therewith,! Section 49, as
amended,. provides that after the first
year 'a reasonable share of the profits,
- less unpald fines, shall be included in
the withdrawal value.' It should be ob=-
served that the statute does not direct
the incluslon of a proportionate share
of all profilts,but a reasonable share
of the profits only.' And this 1s signi-
ficant in view of the employment of the
~word 'proportionate! . in the preceding
clause relating to 'losses sustained,!

"The right of wilthdrawal springs from
the statute, and not from contract. The
shareholders could not, of course, by

conatitution or other agreement, oveprride

.the statute,- Campbell, Keec'r, v. Perth
Amboy Loan Assoclation,’67 N.J,Law, 71, "
50 Ay 444y, There is not, in the instant
case, any basis for the contention that
the statute Impairs the obligation of ap=
pellante* contract, nor is such claim .
made- . '
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"The 'withdrawal value' should not be
confused with the 'book valuei! The
‘twithdrawal value! 1s the amount ac-
taully paid, in addition to such pro-
portion of the proflts, or such rate

of interest, as may be prescribed by
statute or the by=-laws, The 'book
value'! 1s the proportionate amount of
the net amount of the net assets, ine

" cluding profits or losses, of the as~
sociation, appllied to a share of 1ts
stock, taking into consideration the
amount actually psid in, and the length
of time the association has had the use
of the money, A member ls entltled to
'book value' only upon the maturity of
his stock, . Sundhelm on Building and
Loan Assoclatlons, Sec, 164,

"There 18 likewlse & clearly manifested
legislatlive purpose to vest in the board

of directors a liberal discretion in
determining the portion of profits to

be Included in ascertaining the with-
drawal value, It 1s a discretion that -
must be reasonably, snd not arbitrarily,
sxerclsed, to promote the financlal ine
tegrity of the assoclation, The act of
19256, by Section 7, as amended by P.L.
1929, p.. 463 eand P,L, 1930, p, 26 (Comp,
3t, Supp. Sec, 27-~R(7), provides that

the business and affaira of every such
assoclation shall be managed and direct-

ed by a board of directors, and it clearly
contemplates that the board shall deter=
mine the withdrawal value of the shares,
subject  to the limitatlons imposed by
statute, and the provisiona of its by-laws
not inconsistent therewlith, and that in such
actlion, &# in all others of a dilscretlonary
character, 1t shall be gulded by the general
purpose to effect and malntain the economie
security of the assoclatlion, The proper
exerclse of the power to determine what is
a reasonable share of the profita to be
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apportioned to the withdrawn shares, in
settling thelr wlthdrawal valuse, is vit-
ally essentiasl, 1f the fundamental re-
quirement of equal participation at all
times 1a to be observed and the economlc
safety and stabllity of the assoclation
maintained, This 1s an authorlity that
naturally and logically should reside
~in the body that :ls charged with the re-
saponalbility of the management and dir=
. ection of the assoclatlonts affelirs and
. business, and neither the atatute nor
the Conatitution places it elaewhere,

"Such discretion is consequently to be
exerclised In the light of existing con-

) .ditions, and regard must of necessity
be had to the abaorption of future loas-
es reasonably to be antleipated, Such
discretlon shall not, of course, be ex~
erclsed capriclously, unreasonably, or
oppreasively, The shareholder is entitled,
at the maturity of his shares, to recelve
the full amount of the profits apportion-
ed thereto, but before maturity he can
~elalm, In addition to the dues pald in,
only a reasonable share of the profits
earned thereon, # # % ",

v Our 3t. Louis Court of Appeals had before it the
case of Reltz vs, Hayward, 100 Mo. App, Rep, 216, on the
questlon, among other features of fact and law considered,
of the right to withdraw after an account has been estabe
lished in a bullding and losm assoclatlion, and before
maturity, and the computatlon of the withdrawal value,

The Court, l.c, 228, 227, on these questions, said:

"The withdrawal value of the ghares must

be computed, therefore, and the shareholder
allowed a credit for what they are actuelly
worthj for the underlying idea of bullding
and loan assoclatlons 1s mutuality of loss-
es and profits by all shareholdera, who are,
in a sense, partners, as has been many times
decided, Hohenshell v, Asa'n, 140 Mo, 566}
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Bertche v, Ass'n, 147 Mo, 3433 Shell Ve
Ass'n, 150 Mo, 103. # # * .
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g # # The withdrawal of stock and pay~
ment of loans before the shares mature,
are privileges not contemplated in the
scheme of a building and loan associa=
tion, but are departures from it toler~’
atad for practical reasons, Membors are
permitted to withdraw thelir shares In.
stead of being compelled to hold them
until maturity, because the mrivilege
has been found necessary to enable as-
‘soclations to secure a suffliclent member=-
ship, So, borrowers are permltted to
pay loang at their pleasure, lnatead of
by installments until thelr stock matures
and the loan is thereby discharged 1n the
normal evolution of the associatlon, bew
cause the exigencles of business have
shown th&t privilege ‘to be necessary, ‘
Both privileges are opposed to the cen-
tral 1dea of the bullding and loan as=-
soclation scheme and casn not fall to
work injustice if an assoclation be-
comes insolvent; for 1t may continue
going, with 1ta lnsolvency unknown for
a long time except to the inner menage-
ment ;} meanwhile wilthdrawals occur by which
some members get back all they pald in,
when, on account of losses, they are en-
titled only to part. The lew, therefors,
does not in theory permit withdrawals
after an assoclation is insolvent, But .
ir the surrender of stock was perfected
while it was still a going concern though,
In facty; insolvent, it 1s an executed
- transaetion and the proceeds may be re-
talned, unless fraud can be imputed to
the withdrawing atockholder, # # # ",

Glving due respect to the above cited and quoted -
authorities we belleve that savings and loan associations,

in the exercise of & reasonable discretion,

since the right

of withdrawal of sn-account 1is a privilega only, may enact
& by~law such as by-law 25 of the Excelslor Springs Savings
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and loan Associatlion, and enforee the same under said
Sections 2, 42 and 47 of gald House B1ll #481,

: Such a bye-law, however, must be prospective and
not retrospective, It must affect accounts only which
are established after the passing of such by-law, and
- which sccounts are wlthdrawn within one year after the.

- establishment of such accounts,

An investor, with such a by-law as sald by-law
25 being outatanding, would, by meking his investment,
walve any objection to the withholding of a percentage
of his dividends which may have accrused if he withdrew
his account within the first year of its investment,
In other words, the doctrine of estoppel would apply,

Under sald Sections 2, 42 and 47 of House Bill
#481 a savings and loan association, we believe, would
be entitled to withhold a percentage of the dividends due
1f an account were withdrawn within one year after 1ts ease
tablishment, on the first six monthas perlod of that year,
but would not be entitled to wlthhcld such percentage of
the divldends as a wlthdrawasl fee for the last dividend
perlod of six months of such year, .

GONCLUSION,

It is, therefore, the opinion of this Department
that Savings and Loan Asscclatlions have the discretionary
power under sald Sectlons 2, 42 and 47 of said House Bill
#481, to adopt and enforce a by-law retaining s withdrawal
fee in a reasonable sum, perhaps to the amount of 50% of
the dividends due on accounts established with them and
withdrawn within one year after the investment of sud: s«
count, Such withdrawal fees should, and would, only affect
accounts established with a Savinga and Loan Assoclatien
after the enactment of such a by-law, '

Respectfully submitted,

APPROVED : GLORGE W, CROWLEY
Asslistant Attormey General

J. E. TAYLOR
Attorney General
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