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SOHOOL DISTRICTS~ · ' .. Proi'eC:Utlng -·Attorney may defend sch~l . 
PROSECUTlN.G _,{&TTOtbmYS: l Soho.ol district may· employ attorney •. 

district in civil actions, in his private 
oapaoity • . 

Honorable Lane Harlan 
Prosecuting Attorney 
Cooper County , .. 
Boonville, Missouri . · 

Dear Mr. Harlan: . 

JUne i4, 1947 

· .. · . . · . . 

This is in reply to. your letter -of June 5, 1947, 
requesting an opinion trom .th1Q departll\ent;, which reads as 
follows: · 

:. . · . 
• '• · ~i'i l \ ·' ... ·· .-"· 

"Lowland School District ia bringing 
suit for · a declaratory: Judgment against 
Wooldridge School District to ' aa.k that 
an election held ori. February 5 annexing 
Lowland District with Wooldridge District 
be declared · null and void •. 

II . . 
1, ·The qu.est 1on·. -is can_ Wooldridge · 

·school District use school funds 
to employ an attorney for this 
part1c~~r ,suit? · 

"2. Assuming ·,that the d1str1c·t can 
use s.cho.ol funds for this pur~ 
pose can . I as· prosecuting attor­
ney be ~etained by said Wooldridge 
School D1e.tr'1ct to defend the suit 
and. 1accept the money frQD\ the 
school. tund?" · · . . 

In answering your first questi.on we would direct 
Y9~r attention to an opinion of this department rendered to 
Hotiorable Marshall Craig, Prosecuting Attorney of Mississippi 
County, under date of November 14, 1946, a copy of which is 
en~loeed, holding that directors ot common school districts 
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may-employ attorneys to defend themselves against a mandamus 
aetien and pay such attorneys out of the school money so long 
a's~they act in good. faith in refusing to do the things sought 

.,.,to b~ eompelled. by such mandamus action. We submit that said. 
-: opinJ~'fi is authority for the ruling that a school board may 

empl~·attorneys when situations arise which make it necessary 
for the school district to have the servicesof an attorney. 
It follows, of course, that sa1dattorneys should be compen­
sated from school money. 

With respect to whet)J.e,I'. ~ school district may employ 
the prosecuting attorney of the county for the purpose of de­
fending a suit aaa::tnst the district, we must d.etermine whether 
such employment is !ncompatible with the official duties of 
the prosecuting attorney. In an opinion rendered to Honorable 
George A. Spencer, Prosecuting Attorney of Boone County, under 
date of September 4, 1943, this department ruled that a prose­
cuting attorney is not authorized or required to render legal 
services in his official capacity as prosecuting attorney to 
the school districts in hi's county. 

Section 12928, R. s. Mo. 1939, provides that a prose­
cuting attorney may not accept employment by any party other 
than the state, except in civil cases. It is as follows: 

"It shall be unlawful for either of the 
officers specified in the preceding sec­
tion, during the term of office for which 
he shall have been elected or appointed 
and qualified, to accept any employment 
by any party, except in civil cases, other 
than the state ot M1$souri. Any violation 
of the provisions or this aection shall be 
deemed a misdemeanol:', to be punished as in 
thii!J act prescribed." 

Under the provisions ot Section 12944, R. s. Mo. 1939, 
a prosecuting attorney is required to prosecute or defend all 
oivil cases in which the county is interested. It reads, in part, 
as follows: 

"He shall prosecute or defend, as the case 
may require, all civil suits in which the 
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county is intere•ted, represent generally 
the county in '&ll matters of' law, investi­
gate all claims against the county, draw 
all contracts relating to the business of 
the county, and shall g1 ve his opinion,. 
without fee, in matters of' law in which 
the county 11 interested, and in writing 
when demanded, to the county court, or 
any Judge thereof, except in counti.~s 1n 
which there may be a county counselor. 
He shall also attend and prosecute, on 
behalf' of' the statf1:, all cases before 
justices or the! peace, when the state is 
made a party thereto: * * *" 

According to the above provisions a prosecuting attorney 
is permitted, in his private capacity, to prosecute or defend any 
civil action in which the county or state is not interested. It 
is clear then that the employment by a school board or a prosecut­
ing attorney for the purpose of' defending the school district in 
a civil action, is not incompatible with the· official duties re­
quired to be exercised by the prosecuting attorney. 

Conclusion 

Therefore, it is th~ .. QRt,_q~on of this department tlla.t 
the school district may employ attorneys when a situation arises 
which makes such action necessary. It ia further the opinion of' 
this department that a prosecuting attorney may accept employment, 
in his 'private capacity, trem a school district in his county tor 
the purpose ot defending a civil action against said school dis ... 
tr1ct, provided neither the county nor the state is interested in 
such suit. 

APPROVED: 

J. E. · TAYLOR 
Attorney General 

Respectfully submitted, 

DAYID FONNELLY 
Assistant Attorney General 


