FARMERS!

FIRE AND
LIGHTNING INS. COS.

Farmers' mutual fire ad 1ightning insur-
ance companies msy not write policies
“against loss of personal property by theft.
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Honorable William J, Gllwee
Agslstant Prosecuting Attorney
of Jackson County

Kansas

City, Missourl

© beuar lir, Gllwee:

This opinion is 1n response to your letter of

recent date, ralsing the question whether the l'armers
and Merchants Hutual 'ire Insurance Company of Jackson
County, Missouri may Insure its members agalnst theft
under the provisions of tection 8177, t.5. Mo, 1939, -as
- amended in Laws of Mlssouri, 1949, page 6le, etcy Your
latter 1s as follows: :

"In the rural parts oi Jackson County,
Missourl, the farmers are troubled in-
creasingly with the loas by theflt of
their hogs, cattle, corn snd other perw
sonal property, and they feel that if
- they were mutually insuring each others!
property that 1t would soerve toward
bringlng greater alertness and co-
operation In preventing these thefts,

e would appreclate an ofI'icial opinion
from your department as to whether their
local *armers' Hutual Insurance Company
may mutually 1lnsure the hogs, cattls,

corn and ethor personal prop rty of their
nembers agalnst theflt under the provisions
of Section 6177, L,.,3, Yo, 1939, as amend-
ed in Laws 1943, at page 612,"

Section 6177, 1.5, o, 1939, wus enacted as an

exemption statute, It was passed as 8 new Act, Laws of
Missouri, 1889, page 55, with two sectilons, The Act

provided for the exemptlon of farmers! mutual fire and
lightning Insurance companies from the terms of gencral
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insurance laws of Chapter 119 of the then revised utatutes,

The new Act of 1889 was amended, Laws of Mlssourl,
1891, paze 165, and 8till remalned an exemptlon statute,
numbered Section 59209, with the fwrther provision that a
farmers! mutual rire and lightning Insurance company could
be incorporated by filing a copy of Its constitutlon and by~
laws with the Secretary of State, and paying the sum of
$10,00 into the State Tressury,

_ Sald Sectlon 6177, K.5. Mo, 1939, has been carried
through the several revislons of the statutes, and 1n amend=-
ments in ‘the Sesslon Laws, as s exemption statute, with

‘the stlll existing provisc for organizatlon as noted ubove,

and was so retalned in the amendment thereof, Laws of -
Missouri, 1943, pages 612, €13 and 8l4, Throughout all of
these revisions and amenduments Article 15, Chapter 37, ine-
cluding said Sectlon 6177, by whatever number, was titled,
end 1s now so denomlnated, as "Iarmers' Mutual /ire Insur-
ance Companles # # # ", There was no provision whatever
In any amendment or revislon of the statutes touching the
subject matter of sald Artlcle 15, including Section 6177,
guthorizing such omnpanies to Include ln a pollcy contract

- any risk upon the property of the members except loss by

fire and lightning,

Article 15 of Chapter 37, Ii,3. Mo, 1939, furnishes
in 1ts several sections an Interesting background for obe
servatlon of the anthority of farmersa' mutual insurance
companies to organize companies for dlf:erent kinds of
coverage, 'There are no less than three dif:.erent kinds of
farmers' mutual insurance companles that may be organiged
;o carry on a mubtual Insurance business under sald Article

Oe

Sald Sectlon 6177 provides for the organization of
farmera' mutual filre and lightning insurance companies,

Section 618l ol sald Artlcle 15, provides for the
organization of farmers! mutual tornado, windstorm and cy~-
clone Insurance companies,- '

Section 6165 of sald Artlcle 15, providea for the
organization of farmers' mutual hail insurance companiesQ

It 1s evident that the Legislature intended that

the several kinds of farmers!' mutual insurance companies,
- ag ldentifled by the three sections hereinabove mentioned,

were to be confined strictly to writlng risks covering only
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the hazards mentioned in each of said sections,

The Leglslature did not provide 1in sald Article
15, or elsewhere, for the organization of farmers'! mutual
casualty insurance companles to cover loss by theft, nor
has the Leglslature included in any of sald sections of
sald Article 15, the power of any of the three kinds of
companies, fire, windstorm or hail, té engraft onto a
contract against loss by any of such rlsks, the risk of
loss by theft, -

The amended Sectlon 6177, Laws of Mlssourl, 1943,
page Gl2, 1ncludes numerous changes by insertion of words,
and elimination of words, but nowhere does it lnclude ‘
authorlty for a farmera'! mutual fire and lightning insure- C
ance company to write a pollcy against the hazard of theft .
nor to include a rilsk against theft in a fire and lightning
policy contract. ( o

- Said Article 15 was again amended by the 64th Gen-
eral Assembly of thls State In House B1ll #351, which was
truly agreed to and finally passed, by adding a new sectlon
to be known as Sectlon 6177a lmmedlately following Section
6177, R.3., Mo. 1939, Sald Vectlon 6177a 1ls as follows:

"rarmers! mutual insurance companies or=
ganlzed In accordance with the vrovisions
. of this artilcle are hersby authorized to
issue extended coverajge Iindorsementa to
thelr policles to insure the property of
members against loss from windstorm, haill,
" explosion, riot, rlot attending a strike,
civil commotion, aircraft, vehlcles, and
smoke," -

, * It will be observed that sald amendment numbered
Section ©#177a, while authorilzing extended coverage by ine
dorsement 1n many particulars by companies organized under
the named scctions of said Artlcle 15, does not include any

coverage of theft In any of such classes of farmers' mutuel
insurance, : : '

v The wrilting of a risk apalnst theft by any farmers!
mutual fire and lightning insurance company in a fire policy
or other pollcles In the present state of our statutes would,
- we believe, be ultra vires, . ' :

. . Section & of Article XIof the 1945 Constitution of
this State is, in mrt, as follows: !
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"No corporation shall engage ln business
other than that expressly authorized 1n
its charter or by law, s & % ",

; There being no statute in this State permitiing
the writing of theft lnsurance by flarmers! mutual Ilnsur-
ance companies as a part of the risks provided for would,
we think, under the above prohibltive clause of the Cone
stitution, render such unauthorlzed coverage volid, 1f in-
cluded In a policy issued by such company,

lhe only recovery whilch may be had, as we rcad the
authorities, for "theft" under a fire policy is where fire
was the proximate cause of the loss, and theft occured dur-
ing or after the one-set of the fire, Thils subjJect 1s very
interestingly treated in Wood on Insurance, vVolume 1, pages
254, 265, Section 108, which so states the rule, and cites
the cpse of Wewmark vs, Insurance Company, 30 Mo, 1560, The
Newmark case was one where a loss occured b¥ flre on a stock
of' goods ownod by plaintlff covered by a policy issued by
the defendant, Some of such goods were stolen as a consew-
quence oi being exposed by the iire, ‘The controversy was
whether the company was liable for the theft of the goods
alfter the fire was extinguished as Well as during the fire,
The Court, l.c. 194, said.

"4 4 # the precise time when a theflt
occurs is not important, if it be oce
casloned dircctly by the Llre, # % 4 ",

There are numerous decisions by the Supreme Court
and the Courts of Appeals of thils State construlng poli-
cles written on one line of risks with respect to health
and accldent, denying the right of recovery for a loss not
strictly within the terms of the policy, for instance,
death from typhold under compensatlon insurance, as not
beiny an accldent causing an Injury or death within the
course of employment of the employee,

We ind no Missourl case on the question oif lilablli-
ty under a mutual flre pollicy for loss under any risk other
than that of fire,

- 32 C.d. statesa, generally, the rules of liability
of companies under the 6eneral head of "Mutual Lompanies"
page 1018, l,c, 1028, the followiling:
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"% & % The company may enter into a valid
contract of insurance agalnst such and only
such risks as 1t is authorized to insure
against by 1ts charter, or artlicles, or the
statutes under which it 1la created, « % % ',

The above Corpus Jurls text cites, under footneie
47, numerous cases from many Jjurladictions holding that a
company authorlzed to insure propsrty on one class of risks
was not llable for a loss on an entirely diffédrent kind of
risk, Such footnote, with comments on several of such
. cases, cltes the following:

In the Wisconain case of 0O'Neil ve, Mute e INs.
Coey 58 N,y 345, 1t 1s helds .
Under authority to 1insure detached
dwellings, ferm bulldings, etc,, a
mutual company has no power to lne-
sure an incubator buillding.,

In the Hinnesota case of Delaware rarmera!. liute
Ins. Co. V8. Knuppel, 57 N.7 . 656, 1t ia held: ‘

Authority to insure £arm buildinga,
live stock, and grain agalnst loss
by flire does not cover the power to -
insure growing grain against hail,

In the Pennsylvania case of Knapp vs. North uales
Fut, Live Stock Ins,. Co., 11 Hontge Coe (Pa.) 119, it was
" held: ' '

Authorlty to insure furnlture, goods,
wares, merchandlse, and ef:ects does
not cover live stock 1nsurance,

In the Michlgan case of Preferred iMasonlc Hute
- L, Ins, Co, vs, Glddings, 70 W.4, 1026, 1t was held that:

Under authority to lssue policles
payable on the death of insured
that a policy payable on the oc=
currence of total disability is
unauthorized, -

In the Massachusetts case of Knowlton V8, Ba State
Benefleclary Assoc., 50 N,u, 929, 1t was held that:
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Under a statute restricting casualty
Insurance on the assesswent plan to
cases of accldental death or disability
such a company has no power to insure
against dlsablility from sickness,

80, it seems, consldering the above, thut Section
OLl77, ReS, Mo, 1959, as anended, Laws of Missouri, 1943,
-pages 012, ©l1l3 and 614, does not provide for the insurance
of personal property by mutual flre and lightning insure:
ance companies against loss by theft,

CONCLUSTION

~

It 1s, therefore, the opinlon of this Department
that farmers' mutual ire and lightning insurance companies
are not authorized by the terms of Sectlion 6177, lt.5, Mo,
1939, as amended, Laws of Missouri, 1943, pages 612, 613
and 514, or any other section of the statutes of the State
of Missouri, to mutually Insure the hogs, catitle, corn or
other personal property of their members against theft,

kespectfully submitted,

GEORGE W, CLOWLNY
Asslstant Attorney General

APPROVID:
J, . TAYLOR
Attorney General
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