MAGISTTLATES: If reason for change of venue is bias and

. prejudice of inhabitants of a county, venue
must be awarded to magistrate in adjoining:
county. Magistrate has no authority to
require proof of such bias and prejudice.
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{loniorable Joseph H, Garrett “ [
Judge of the Maglstrate Court .

TFlrst Divislon, 3t. Louils County

Clayton, ilssourl

Dear Judge Garrett:

This 1s in reply to your letter of vecent date requesting
an opinion from thls department, which reads as follows:
"hs NMagistrate, Tipst District of Ot
Louls County, I respectfully request
your offlee at 1ts earliest convenience
to give me an opinion on the following
questions: .

"I. In a county of 250,000 to 650,000,
where change of venue is filed under
3ec, 4 of Sec, 76, Sen, £11l 207 (L.,
bias end prejudice of inhabitants of -
the county), is cause to bLe sent
(a) to Magistrete of an ad joining
County, as provided in general
statewide provisions of see, 77
of said Act,
OR
(b) to the Circuit Céurt of same
County, as cccurs under Sec,
77 applying to changaes of venue
when there is no other aglisw-
trate in the County where taken?

and

"II. 1In view of the provisions of Jec, 77
(that Magistrate where a change of venue

is filed loses jurisdiction upon filing of
the affidavit), whore change of venue affi-
davlt is filed undor Sec. 4 of dec, 76, '




Honorable Joseph H, (farrett -2

- Sen, 2111 207 (as in I,above), has Hlagise
trete any right or asuthority to require
prool of such 'bias and prejudice of the
inhabitants of the County' as in criminal
cases iIn Circuit Courte? v

"This problem is becoming acute here be-
cause of efforts of attorneys for delfend=-
ants in unlawful detainers to force cases
into the already over=crowded dockets of
the Hagistrate Courts in the Clty of st,
Louls, when such cases are flled, and the
property lies in St. Louls County., If
I.(a) above is tie correct solublon, such
cases will have to be sent into the City
Courts, or into surroundin rural countles,
1t would seen,"

section 76 of Lenate BLLL No. 207 of the 63rd (General
Assembly, Laws of 1948, page 7889, -providing for change of
venune in civil cases pending before mabistrates, reads as
follows:

"vither party shall ve entitled to change
of venue 1In any civil cause pending be-
fore a maglstrate, if he shall, before the
jury is 'sworn or the trial is commenced
before the ma:lstrate, ile an affldavit
that the maglstrate 1s a material witness
for him, without whose testimony he can-
not safely proceed to trial, or that he
13 near of kin to elther party, stating
‘in what degree, or that he cannot have a
falr and impartlal trial before sueh
maglstrate on account of his blas or
prejudice, or that he cannot have s fair
- trlal in the county on account of bias
and prejudlce of the inhabitants of such
county, whilich affidavit shall e made
elther by a party to a suit pendina or by
sald party's apgent or attorney." .
, If the affidavit requesting a change of venue states as
cause Jor such change of venuc that the mazlstrate is a material
witness in the case, without vwhose testimony he cannot safely
proceed to trlal, or that the magistrete ls near of kin to
elther party, stating in what degree, or that there cannot be




Lonorable Jos eﬂh H. sarrett PR

a failr ond irertial trial before such maglutrate on account
of his blas or prejudice, the ma-istrate must awurd the venue
tc some competent mapistrate in the county, il' there be one,
unless the yarty asiing for a change of venue shall in his
atfidavit state that anot her majzlstrate in the county is a
materlal witness for iiim, without whose testimony he cannot
safely proceed to trial, or that he ia ncar of kin to either
party, stating in what decree, in which case, or in the event
there is no other maslstrate in the county, the case shall be
cortified to the clrcult court for trial as if ori&lnally )
filed in the ecireuit court, 'owever, 1f said change is re-
quested on account of blas or prejudlece of inhabltants of the
county, venue must be awarded to the masistratn of some ade
joining county for trial,

section 72a, Laws of 19245, pape 790, is anplicable only
to counties hoving 25C,0C0 to 680,000 inaauitants, but does
-not modily the foraooing with rospect to those counties. Sald
section relates only to the procedure employed to effect a
chavrme of venue in uand from bthoue counties, In other words,
the only change nade uy sald sectlon from the peneral sectlons
relatos to the time of transfer of the case and the notice to
tite parties involved.

Yilth respect to the second questlon presented, we direct
your attention to the language of thie statules. ectlon 77,
Laws of 1945, page 789, provides that "Upon the Tilin- of the
affidavit in due time, requesting change of venue, the naglew
trate must allow the change of venue and enter an order
accordingly,"” and Zectlon 7&a provides that "In sll counties
having 260,000 to 650,000 imhabltants, upon filing an aospli-
cation and arfidavit for « chenge of venue in due time the
mazistrate must allow the change of venue and note same on
his dockot,T .c belleve the above provisions are mandatory
and require thic magistirate to wllow a change of venue when
the proper applicatlon and affidavit fequesting such change
of venue are filed in cue time, .tate v, Price, 111l "o. ApD.
425, 88 L.0. 9223 Ltate ve Lupcrlor Court in and for City
and Gouaty of Jan rranclsco, 14 (al. Appe. 2nd 718, HE Pac,
2nd 13283 Morrls v. Karr, 34 to. 179, 114 o.v,. (24) 962,
sald chanze of venue 1s then a matter of risbht and not within
the diseretion of the court. hnalston v. Halston, Yoe. ADD.,
166 Hewe (2d) 235, laece 257; Dowling ve #llen and Company
&E Yo . “93, leCe 248, S003 _ouulass Ve hite, 134 ‘o, m?w,
Lece 203, 834, 34 Be.e 867. ‘this belins; the case, tho mazlise
trate g nq.aatno iL to require proof of "bias or prejudice
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of the lnhabitants of the county" vhen sald cause is stated
to be the basls for such change of venue,

- Goneclusion,

Therefore, it is the oplnion of this department that
vhen the proper appllecatlon and affidavit requesting a change
of venue in a eivil case pendin; before a maplstrate, for tho
rcason that the inhabltants of the county are biased and proj-
udleed, are, flled in due time the masigstrate must award the
venue to a maglstrate of soms adjoining county for trial, It
is further the opinion of this department that the maglstrate
has no authority to require proof of such "bias or prejudice
of the 1phabitants of the county." \

Licspectfully submitted,

CBAVID DOWNNELLY :
isslstant Attorney eneral
APPROVED: ‘

-
-

J. He TAYLOR
Attorney General
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