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TOWNSiUP~ : 
ELEC TIONh : J· 

El:<,L(~" .held in Livingston CotiLJ'y in- ,.tj:. on 
quest~o~ of ~ontinuing or di scontinuimt. \Q.U~ht; e~niza­
t~0~ was voi~ s~nce the. petit~on.for s•~m1f•i.a •r 4•es ­
t1on of cont1nu1ng o r d1scont1nu1ng townsh1p or ganization 
was filed less than 60 days before date of such election. 

J anua ry 23 , 1947 

Honor able 1:.obert G • .Frith 
Prosccuti n5 Attor ney 
Livin~ston Co unty 
Ch Llli cot h e , ;. ii s8ouri 

Dear 

. . 
· :e nc1;.n.ov.' led.t!:D rece:i pt oi' a let t.el' fr om ~l.arlcs ;:, • \}reen­

"t"lO od , f ormerl y Pr one cutin!>; ,\t.torney of Livlnt::ston '~OiJ.nt y, re­
questinf.'. UJl official opi nion of t !·d. s 0.epa1·t ment. , o.ud. r eading 
a s f o l l ows : 

'· 'i'h e County Court of Li vin?;ston Cou.nt y h, s 
a s ke d r.1e f ur your· \Jr i t ten o :;inion i n t h e 
followirw matter : Jn t) ·!e r ecent e l ection 
thi s County vot 6d on t h e que~tion of ~6opt­
i n. f!: County orga.ni za.-tion e,lHl. the: propot,it. i on 
c ur--ri e:·i . I t noli licvelops t hut the petit ion 
wa s filed only thirty (30 ) days before t he 
election , ·\lthe:.. eas, under tl-;, c rH:!vi· h lW . sixty 
(60) days is require d . 

"' '.r.'h<:: Court l:ants a stl;•_t a:ment from you ~s to 
whether or not. t his proposition legvl ly ca r":' 
r if:d unde r t he circumsto.ric es or s houl d t h ey 
gn ' altead on t lle t heory lt cc i-ried unti l t he 
clec·t ion it.• de~lare<l illep;o.l oy s ,l :.,<.: Court 
<; c tioll ." .. 

'f}le aoS\ler t o thb Cj U€ :;;tiou propouu clcti in t t c l'C::..jhest f ur 
a n oninlon i nvolvez o. Lletcrminat i on of t.1 .o e::i' f'cc t , lf any , on 
~3ection · 14023 , ll . :~ . I ~o . 1939 , of House Bill No. 903 , pa::;scd 
by t he 63rd i3elle r r.· l J.s.sembl y ,· e nd cf:ft:; c tive July 1 , 1946 . 

llousE: Dill Ho . 903 repea ls !.Jections 13S:2U, 1YJ?.9 <mel 
13931 , r~ . ~~ . : o . 19 J9 , :~.i1tJ cne.ct s tln·e ~.~ ne\'·7 secti ons in lieu 
t i; e reo f , nn ;.-.b t:recl 13S~~5 , 13929 t:tnc: l J() ) l. ::lection 13931 of 
s 1 6 llou s e Bill i~o . SJ03 provi des ::~~ i'ollo\'/5 : 
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rrupon petition of at least one hund.red 
~1alified electors of any county of the 
third or fourth classes pr2yinc therefor, 
which se.id petition shell be filed i.n the 
office of the clerk of the county court, 
the county court of such county shall, by 
order of record, suhmit the proposition of 
the adoption of township organization form 
of county ~ovc·rnment to a vote, of the 
el8ctore.te of t.he 901.mty at a gener2l elec­
tion. If such petition shall be filed · 
sixty d~ys or m6re prior to a generol elec­
tion, the proposition shAll be submitted 
at said general election; if filed less 
than sixty days before such election, then 
the proposition shall be submitted at the 
general election next succeedi.np SEJ.icl gen­
eral election. The election shall be con­
ducted, the vote ce.nvassed and the result 
declared in the same manner as nrovided by 
law in respect to elections of county of­
ficers. The clerk of the county court 
shall give notice thnt a. proposition for 
the adoption of tovmship organization form 
of county r;overnment L1 the county _is to be 
voted upon by causing a copy of the order 
of the county court authori?.ing; such elec­
tion to be published at least once each week 
for three successive weeks, the last inser­
tion to be not more than one week prior to 
such election, in some-newspaper published 
in the county wnere such election is to he 
held, if there be a paper published in such 
county, if not, then by postin~ printed or 
l.'Jritten handbills in at least t\'ro public 
places in each election precinct i~ the 
county at least t 1t.renty-one days prior to the 
date of election. The clerk·of the county 
court shall urovide the ballot ·vrl'tich she>.ll 
be prir1l.ed and substant,ially in the follo\'J­
ing form: 

OFti'ICii,_L H LLOT 
(Check tl!e one for vrhich you v>'ish tu vote) 

Shall tovmshi n org;.:n:L zatLon form Yj~:) 
of county government be adopted 
in ............ County?.... . . . . . iJC) 
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If a majority of the electors voting uoon 
the proposition she_ll vote for tbe adop­
tion tl;erfJOf tl.o to;-msLi p orr:.: ni zation form 
of county government sh<.il1 be declared to 
have been adoptel:: Provided, that counties 
adopting toJmship orga.niz~ttion sh.:.::ll be 
subject to and govurned hy the provisions 
of tl1e law relo.tin,:z; t.:~. tO\mship or[e;.':mi za­
tion on and after· the last Tuesday in r:arch 
next succeeding the election at which such 
tovmship organizc~tion 1,ras aL1opteC:. 11 

;)ection 11{.023, ::·. :':3 o {o • 1939 t provides D.:C' foll-:)~TS: 

111\t any general E::lect:Lon 1olden in tbis 
st~_te, in ::ny :ou.nty 11~~ vin{[, adopt eel. toi\'11-
"'l'Ll-) o-r , ... Yil"··-l·-· r·n 'J11~,.·-r· t- 1--·l ••• cl'~ ·tcJ~ · 'on u t - (.,l-'A- L!L~ VJ.. ..J . l ~- L 1.~- .1->..l .• ,_J - .!_()_ .. :) -~ ., ' 

1./_t) --

tl'; c pet:i. tion c .. f -;ill~ hundred voters of the:: 
county, pr.?.yiu[,: the; county court to re­
sv.bmit t.h(;! Cfll.Cstic>n of t.u Tlt'>hi::; orp:;miza­
t:Lon to tlj_e voters at 1-3< it:· clectior1, it 
slwll ·be tt~E- clnty of t1H,; county ccmrt to 
s:u.bm.i t tlle :·,uost.:Lnn ac~dn at such election, 
in li>:e m::·m:er clG pr·>vide.d in s.rt.ic1e 1 of 
this ch2pter; anC lf it shnll ~ppear, 2fter 
tl:e Ci~nya;o-:s of t1le vot<~s as nrovlded in 
article 1· of this chr1.nter.· tL.':t a m:-i. iority 

.... , ' 
of e.ll the v ,te,,; c;)st npon ttJ:::~t question 
shall be against to·wnship organization, then 
to\.-vnship :Jr~~c.ni7.at1.on sb·ll cease in said 
county; 2nd all laws in force in relation 
to counties not. hL vine tovr,ship orgcmi zation 
shall intw(-3cii;:ltely t~c:d~e effect, £El:..'i be in 
force in :-=qJ.ch county. n 

A detennination of the effect of House Bill i.o. 903 on Sec­
tion 14023, n. :; . H.). 1939, involves ti construction of whether 
or not the phrase 11in like manner," in ~jection 14023, refers to 
the time of holdinc an election H£ provided for in ~ection 
14023, and if it be held that the phrase "in like manner" does 
refer to the ti1 e ,)f holdinr: sucr1 election, 'i.'hether or not the 
time of holding: tl:e election on the townsbip question as pro­
vlded for in House Bill ~o. 903 is m&ndatory or permissive. 

t.'e believE: tl',_e ru.le rev.·Jr.Jin,r~ the nK~;cmin_r~ of the phrase 
"in like mt·nner 11 is correctl'' expressed in tLc c;:: sr: of Porter 
v. Brook, 97 PCJ.c •. 645, l. c •. 6L:-Er: 



/ 
•\ 

Honorable Robert ~~ Frith 4 

' 1l1'rric· ~;-~- ''l ·r r:Joh"rtv llC· · .. ,r:J-~ ] 1 '"' Cl. - '-~ I .J c.~.--. t • . - --C --'.> , - / ~c.- b ,":>. ~'}:~ ... , 

nnd ,;i;~· ;·_c v. ! c'aure, 91 ·,ns. 313, 6L~o I, .i. 
992, are C<.s<:-:s in '"rLLc> the word 'mc:nne:c' 
YrPA conotrued us inchulin ·.· th.e element of 
.... ·'L .. e· In '-'t · t · f'' ·"1 t 1 1 f t..~4 Ht .• _ \_1 ~,.:"_ ~<~~ '-T. _ :ci _ _, u.re rl.c _8J12;"L.B~.~~e o. 
the statute under concideration reRds: 'It 
sh~ll he the duty of the county board, at 
its next annual 1neeting in J\Tove<nber, to fix 
the S[~lary for the sheriff tn the same m-9n­
ner as sRlaries are fixed for other county 
officers. ' It ,,ms attempted by thE! board a.t 
its re,cnlr-'r ennw.'J mectinr; ir J'·Jovembc?r to 
fix the salary for the sheriff after he had 
been elected~ There existed in the statute 
of <./iscon8in a provision tlt1t the county 
board at its nnnual '!'•Jeotinl.~ L1 Novemb0r 
should fix the snlc::.ry of every county.offi­
cer '''~ho is elected dtlrint" the ensuinc year, 
; ·nd 'i.·.rho is entitled to s:.lary fro, the county 
trensury, nnd that such salary shall nat be 
increased or di:rdnishecl dl.1rin;~ J:,is term of 
office.' The matter in contr~versy in that 
c~se ,ms whether the nhrase 'in the same man­
ner' required t~~t th~ board sh0ul0 fix the 
s.<-1 lc'ry ()f the sheriff before his election, 
;;s orovided for the other county of:r'i cers. 
The court ln the' o;,.,inion s;-id: ''!'he \'Wrd 
11 1!1Hnnerrt in d. st;Jtute mG.v uncJoubtedl 'i iuclu6e I ·' .. 
Ht.ime, '' i.f such seertts to JL ve be, n the intent 
of the lB·wm~Jkers. 'l'lh~ intent of the 1::,1/v·­
Makers here bein~ cle~rly to ~~kG the fixing 
of tlJe sheriff's EDlary a r)art of the general 
s~stem, we feel ohlig~d to construe tho words 
,;ii"~ i..~he S["We m~mner 11 e s incluc'.in;·~ the clement 
of ·.:time. " 1 ·" 

Section 1J93l o.f House Hlll !,':o. (JOJ pr.~~vlde£> in detail the 
m2.nner :tn 1·;l-1idl ttH.'" to1·rnshin c;ucostiDn sbaJl be sub:mJ.tted for a 

t ' 1 I' 1 •.• - 1· t' t ,. 1- '" t' VO e, J.rlC UCllli': t~t\C G~leC-LJ J.G ·~~ ec "J.OD Cl . \"ill. C.~ E~UCti 0"U€S ~On 
shall be submitted. It. i~: obvious thc>t the intent of' the Legis­
le.ture, when it enacted :;ection 139.31 of House Bill No. 903, was 
to provide a complete schE)Jne for the submission of the township 
question, end that the specific election at which the question 
is to be submitted for ~ vote is part of tte manner of submitting 
such question. 

Section 13929 of House Bill Po. 903 provides, in part, as 
follows: 
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" ~:< ~, * provided furthe~, that all counties 
of the third and fourth classes which hc:ve 
heretofore adopted or may hereafter adopt 
township orge.rti zation forrri of county gov­
ernment may abolish the same by submitting 
such proposition to a vote of the elector~ 
of the county in the mc;:nner provided by law." 

'I,he only statute refer.·inr_:; to the manner of submitting 
the township question is Section 13931 of House Bill No. 903. 
The quoted provision of Section 1.3929 of House Bill No. 903 
clearly c;:m refer only to ~;ection 13931 of House Bill No. 

· 903, ond the intent of the Lee;islature clearly was that any 
submission of the tm11nship question shv.ll b.e governed by said 
Section 13931, including the specific election at which such 
question is to be submitted. 

The power of the county court to order the submission of 
tl!e township question is conferred by :3ection 13931 of House 
Bill No. 903, and the action of the county court in submitting 
such qm;stion must be governed entirely by the provisions of 

· the statute. S: id Section 13931 provides that the county court 
shall submit the question at the next general election if the 
petition for such submission shall be filed sixty days or more 
prior to a general eiection, and the county court shall submit 
the question at the next succeeding general election if the 
petition shall be filed less than sixty days before a general 
election. 

In the case of State Vo City of Maplewood, 99 s •. ;. (2d) 
138) 1. c. 141, we find the following statement regard.ing the 
construction to be placed upon the word "shall'" when used in · 
statutes: 

"The construction to be put upon the word 
, 'shall' depends upon the intention which 

prompted the Legislature to use such word, 
as evidenced by the language of the entire 
9tat.ute and the purposes sought to be accom­
plished therebj.~ 

The Kfmsas City Court of Appeals said in the case of State 
v. \.Jebb, 49 T··1o. App. 407, 1. c. 410: 

" * ,:, >:' ::;ection 1+598, Revised ~;t,atutes, 
1$89 (which is the first section of the 
local-option law), provides that, 'upon ap­
plication by petition signed by one-tenth 
of the qualified voters of any county who 
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shall reside outside the corporate limits 
of any city or to'li'm having, at the time 
of such petition, a population of twenty­
:J.'i ve hundr~d inhabitants or more, :.;, ,:, * 
the count~:court of such county shall order 
an election to be held. in such county at 
the usual voting precincts for holding any 
general election for state officers, to 
~ Qlace within forty days after the ~­
ception of such petition, . to determine' • 

. >:'- \ *fT 

The court further said, 1. c. ~-12: 

"By the terms of the first section of the 
lal'T (1,-Jhich ~-ro have quoted. al1ove) it is the 
unqualified mandate ~of the statute that the.­
county court 'shall order the elcct~on to be 
held in such county * * * to take place with­
in forty d;.:.Y.£ after the reception of such 
petition. y- If, then, this petition 1nas pre­
sented to, and received by, the county court, 
on July 10 (and this is unquestionably true), 
then an election held in pursuance thereof on 
August 31--fifty-two days after the reception 
by the court--\'l<lS beyond the period fixed by 
the statute, and, hence, s;-:id election was­
unauthorized and void. This exact point was 
so held by the St. Louis Court of Appeals in 
State g ~ .Y..!. Huark, 34 1-:(o. App. 325. In 
a well-cons1dered opinion by Judge Biggs, it 
was there decided that an election under the 
local-option 1 w will be void, if appointed 
and held on a day more tlum forty days after 
re6eipt by the county court of the petition 
of such election. The statute is mandatory, 
not merely directory. To the same effect, see decision by the court of appeals of Texas. 
Ex 12.arte Sublett, 4 :.i. ;:i. Eep. 894. 11 

The Supreme Court of fftissouri said in the casE:! of State 
ex rel. v. Ellison, 271 :Mo. 123, l. c. 129-130: 

" * * * It is the law of this State that 'no 
election can be held unless provided for by 
la'h·' (State ex rel. v. Jenkins, 43 No. l. c. 
265), and it is also the later, announced by 
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the St . Louis Court of Appeals ( In re Wool­
drid[;e ,- 30 f'!io. App. 1. c. 618), and subse­
quently approve~ by t~i s court (.i!:x parte 
Lucas, 160 l1o. 1. c. 280} , t hat a loca l op­
tion election held in a city of ~ver twe~ty­
.fi ve hundred inha,bita.nts ,..,i thin forty days 
of a municipal election i s absolutely void 
and 'has no ,tSrer:it er f or ce t han no el ection 
at all.' I n such cas e this · court has de­
clared t hat an election not hel d . Hi thin the 
proper time was void 'becaus~ the courts 
were acting outside and beyond t heir respec­
tive jurisdictions , and consequently their 
orders were null and. void.' 'rhe Wooldridge 
cD.se is one of those referred to • . This · 
court added (State ex rcl. v. Patterson, 207 
Mo. l.c. 147): 'This is true _for the reason 
t hat a 6ourt of limited jurisdiction, a nd · 
inferior courts not proceeding according to 
the .course of t he common lal'>r, are confined 
strictly to' t he authorit,y given; and the 
record.s of such courts must show t he exist­
ence of a ll facts necessa ry to gi~e jurisdic­
tion,' 

11County courts have no inherent authority 
t o cell l ocal option eli ctions , Their juris­
cl iction :is derived solely fror•l the statute. 
Section 72JS authorizes, generally, the call­
ing of an election, and Section 7244 specifi­
cally prohibits its being c~lled during a 
named period, The court h<~. s no more juris­
diction to call such an election during a 
period covered by Section 7244 than it would 
have to call one if there were no Jecti~n 
723~t . Section 7244 i s r,; s much a l i mitation 
upon Section 723& ~s if i t had been incorpora­
~ed t herein. It is as much a limitation · as 
t he provision t hat no locvl option election 
shall be held wi t hin f orty days of a munici­
pal or other election. It i s a direct nega­
tion of the power and jurisdiction of the 
county court t o a ct in t 11.e ci,rcumstances named 
and, i n t his case , t hose circun~tances appear 
from the record of t he county court and from 
the opinion of the Court of Appeals. The 
Court of App~als proceeds upon the t heory that 
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the c2se made showed ~ valid election in 
1912. That being true, it showed the condi­
tion v.rhich brings into operation ;)action . 
7244, rmd thD.t section, \·.1hen brought into 
operation, simply ne~atives the power and 
jurisdiction of the county court to call 
another election until the lapse of th~ spec­
ified period. * * *" 

Applying the reasoning found in the above quoted decisions, 
it is clear that the statutory provision in Section 13931 of 
House Bill No. 903, regarding the election at which the county 
court shall submit the tm.mship question, is m<mdatory, that 
the county court has n'.:> po-t"'er to submit such question at any 
election other than the election specified in the statute, that 
the submission of the tovmship question at an election other than 
that specified by the str:1tute is. a nullity, and that the vo:te on 
the to\.ffiship question, 't.chcn submitted at an election other than 
that specified in the statute, :Ls wholly void. 

CONCLUSION 

It is, therefore, the opinion of this department that the 
election held in Livingston County, f.tlissouri, in November, 1946, 
on the question of continuinr'; or cUscontinuine; township organi­
za.tion, was [:; yoid election, since the petition for submission 
of the question of continuing; or discontinuing to,.,:nship organi­
zation in such county w.::1.s filed less than sixty days before such 
~eneral election. 

APPROVED: 

J. t~. TfiYLOR 
Attorney General 

CBB:HR 

Respectfully submitted, 

C. D. BURNS,. Jr. 
Assistant Attorney General 


