
MAGISTRATES: ) 
JUSTICES OF THE PEACE: ) , 

Magistrates and juatic \a of t he peace in 
count ies with townsh ip organization have 
concurr ent jurisdiction in preliminary 
examinations for f elony cases and 1~ 
misdemeanor ca ses . 

J'an uary 20, 19,17 

Honorable t\obert U. :f'rith 
.t,ros:;cuting Attorney 
Liv~ngston Gounty 
Uh illicothe , r.Ii s souri 

Uca.J:.l i~·i l., : 

F I. L t,~--·0~.1 

3· I 

;:~o hereby acknowl edge receip·t of your lette r of 
recent date requesting an op inion f r om this department, 
r euJ.:inz as follows : 

"As you know this coU11ty is U11del"' l'ovm­
shi p Or ganizat;i on and the terms of our 
Justice s of the P.e a ce expi re Apr i l lot . 
The que.s tion h as 'oeen rai sed whether 
prelimi nary e.n6. fe lo.ny cases· and :mis ­
<le rileanor s can be f iled in t heir court , OP 
whether the i'ila r istrate has o;-.clv.si ve 
jurisdi ction afte r JanuAry ls t ; also 

r.<hc ther i f the prelimi nary was held he ­
f ore the Justic e of the Peace a.fter 
Janu5t.ry 1, whethe r the d dfc:mdant could 
r ai se t he i ssue t h at he had. not been 
.granted a preli::nine.rt . 

"I wov.ld app:.."eciate i t very much re ­
ceiving an op inion on this point ." 

·l'hc jud i c i al p Ower of t he state has been veste d i n 
cel"tain S~)(~cified courts by ~';c ction 1 of APticle V of the Gon ­
stitution of 1945 , I'Ihic h Pl"ovide s : 

"'rhe JUd j.cial :powoi• of' the state sha l l 
be vo sted i n. e. supreme· court , courts 
of a ppeal s , c i rcuit courts , probate 
courts , the 0t . Loui s courts oi' cr iminal 
cor:t"c ction, the existin 't court s of com­
mon pleas , magistrates cour ts~ and 
:municipal corporat i0n courts.' 



I 

Hon. ~'{obert u. Jritll -2-

Although the justice courts are not included in 
the above section, the effective date of said section is. 
limited by Sect.ion 3 of the Schedule of the Con'Stitution· of 
1945, which provides: 

11 'l1he terms of all :i:.,ersons hc..lding 
public office to vihich they have 
been elected or appointed at the time 
this Constitution shall take effect 
shall not be vacated or otherwise 
affected. therebyot" 

And by Section 4 of the Schedule, which p:eovide s: 

"All courts of common pleas now exist ... 
ing, the st. Louis cotu"'ts of cr.L'llinal 
cor:J:"'ection, e.nd all circuit court cir­
cuits as now established, shall cQn­
tinue until changed or abolished by law. 
The justices of the peace shall continue 
to hold their o.ff'ices and receive the 
emolur.a~nt;s thereof until their terms of 
office expire 1 upon which their reCOl."'ds 
shall be transferrefi to the magistrate 
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Pollowint; the mandate o"f the above two sections, the 
63rd General Assembly passed Senate Bill 350 which repealed 
Section 3804, "1• s. Mo. 1939, providing for the jurisdiction 
of justices of the peace in misdemeanor cases, but fU!'ther 
provided that said bill would not become effective in counties 
operating under township organization tmtil the expiration of 
the terms of. the justices of the .lJeace. 'l'herefore, since 
.Senate .BilJ. 193 oi' the 63rd General Assembly provides that 
magistrates shall have jurisdiction in misdemeanor cases, and 
since Sec·t;ion 3804, .Lt. :3. Mo. 1939, is still in effect in counties 
with township organization, justices of' the :-eace and maw:is·brates 
will have concurrent jurisdiction in misdemeanor cases in said 
counties. 

Section 3893, d. ~. Mo. 1939, pro~ides that a person 
shall be accorcled the right of a preli:ninary exa11L>.ation before 
some justice of the peace in the county v.rhere the offense is 
alleged to have been committed. Senate Bill 281 of the 63rd 
General Assembly provides as follows: 

I 
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"V.'hone'V'or, in any statute, the word 
'justice' (roferrinc to justice of the 

-peace) or the words tjustice of the 
peace' appear, said word or words shall 
hereafteP be deemed to include and refer 
to 1lila·-:istrate, r unless there besome­
thinc; In the subject ox- cont;e~o.:t repugnant 
to such construction." (Underscoring ours.) 

~i.eading the two above sections together it is clear 
that the magistrates would also have concurl"'ent jurisidiction 
to hold preliminary examinations in felony cases. 

Uonclusion 

, Therefore, it i2 the opinion of this depiirtment that 
justices of the peace and magistrates have concurrent juris­
uiction in misdemeanor cases anci in prelimin.ary exruninations 
for felony cases in com1ties that operate undep township orga­
nization, until the ter:ras of the pro sent justices of the peace 
oxpire. 

' 
APP~··~OVLJJ: 

J. I:. ;rAYLOH 
Attorney General 

J?W:EG 

~~esJ)ectfully submitted, 

F i:10lll.c<3 NILSON 
Assistant Attorney General 
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