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Deay Sirs

T™hia

is 1n roply to your lottor of recont date vheroin

you submlt a roquost for an oplnion on the following stato-
mont of factay

"In order to arrive at tha taxable assets
of a rallroad in Missouri, 1t has boon,
by agroement betwooen the railroads and
former 3tate Tax Commnissions, the pollcy
to talkke tho percentapge of the nuwdor of
main nilos ir Hissourl against the total
main milos in tho systo: against thoe total
assots of the rallroad. Tho difficulty
in doling this i1s that the rallroads clalm
so many scsets aro not roally asscots but
mera bookkoeeping; figures % & ¢ & 4

"According to our Intorprotation of Soction
135 of Corporation Act 1943, which statos
os follows:

ftvory foroisn corporation engaged

in business ln this State whethor wndor
8 cortifiecato of authority lissued undor
this Act or nut, shall pay an annual
franchise tax to the State of Missouri
aqual to ono~twontiothh of one percent

of tho par value of itz outstanding
sharos and surplus omployod in business
in this state, etec,, and for tho purposes
of this Act such corporatlon shall be
deened to have employed in this state
that proportion of its entire outstand-
in:; sharcs and surplus that 1lts proporty
and assets in this state bhears Tto adl

1ts property and assots whorovor locatod,.!
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"Wo foel that the percentage should be
used against all of the asseots and not
. try to discriminate botween assots," .

In additlon to your request, wo have received from you
a statoment made by the VWabash Rallroad Company in relation
to tho assessment of its frenchisé tax for the yoear 1”47‘
From thils statoment and your recuest, 1t sooms tnqt thoe ques-
tionn Involved is whetheor or not inLungible property of a cor-
poration, which does not have a situs in this state, should
be taken into considoratlon in calculating the franchise tax.
Authority for the imposition of the quncniqe tax is found
ln Sectlon 135, Lews of lMissouri, 1943, page 410, The portion
of tho section applicabl@ to your quegtlion rcads as followss

" 4 s Gvery foreign corporation engagoed

in business in thils state whethor under a
certificatec of authority issued under thils
Act or not, shall pay an annual franchise
‘tax to the state of HMlssouri eaual to onc-
twontlath of one per cent of the par value
of 1ts outstanding sharos and surplus onm-
ployed in business in this steate, or if
the outstanding shares of such corporation
or any part thercof consist of shares with-
out par valuo, then, in that event, for
the purposes horoln contained, such sharos
shall o considered as having a voluae of
#5400 per sharc, unloss the actual value
ol such shares should exceed $5.,00 per
sharo, in which case thoe tTax shall be levied
and collectsd on the actual valus and tho
surplus, and for the p»urposes Iin this Act
such corporation shall be deomod to have
employed in this Stato that portion of its
entire outstanding shares and surplus that
its property and ascets in thig state bear
to all 1ts proporby and assets wherever
locateds % & %

From a roading of thils soction, it will be found that the
franchise tax 1s based on-tho value of 1ts outstanding shares
and surplus employed in business in this state. The countro-
versy here 1is, what outstanding shares and surplus of the com-
pany are employed in husineas in this state? In the last
clause of sald Section 135, supra, & schome for tho dotormin-
atlon of this tax 1s providod. t provides that a corporation
shall be deemed to have employed in this state that portion
of its entire outstanding shares and surplus that lts property

Y
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and assots In this state bear to all its proporty and assets
wherever located, Vith that principle in mind, the following
formula would be useds

Tax base = Outstanding shares | Proporty and assots in
and surplus X Mlssocurl
Total proporty and .
, assots

It further appears by the statement furnlshed by the
rallroad company to you that this formula has been followed
by your department and the railroad company In raespect to
distrivbutableo property, but has not boen followad altogether

1in rospact to intangible property. However, we do find some

intangible i1tems on thils statement which have, by the rail-
road cowpany, been calculated undor the forsgolnz formmula.

In your latter, you statoe that "the two main itoms of
contontion are: 1l-!'Investments in Affilieted Companics' ond
tOther Invastments,';b@ing tho Rallroads purchase of stocks
and bonds in Companles affiliated or not affiliated with thom,
The socond main item is 'Temporary Cash Invostments'! which
conslst of purchase of United States Governmment Bonds, the
claim being that this monei is investod in bonds for the
Durpoue of paying taxes, .

These itomg would gencrally couwe within tho classification
of Intangibles. The fact that ths coipany has mode temporary
cash invostments In goveruwent bonds for the purpose of paying
taxes would not remove such propertiocs from the assets of the
company until they are paild out for that purpose., In other
words, the company, even though it has mado investments in
bonds for the purpose of paying taxes, still retains control
over this Ilnvestment, and woc think that 1t would bo considered
as a part of tho proporuv and assets of the corporation for

~taxing purposes,

In tho case of Stato vs. Frechold Inv. Co., 204 35, 702,
705, tho Missouri Supreme Court, iIn speaking of the nature of
this tax, sald: ' g

" oo o It wlll be notod that the tax is
‘not levied upon the capital stock and sur-
plus, but is merely mecasured thereby. It
ig a tax ilwmposed upon corporations for the
priviless of doing business in thia state, "

It furthor appears from the statoment of the railroad
company that the contention of that company is that the value
of Intanglblos not used in operation are not distributable
ovor the systom because they havo their situs in Ohlo where
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the Wabash 1ls incorporated, and thelr entire value 13 allocated
to that state, It further clalms that none of the value of
his class of Intangibles can bo asslpgned to lilssourli because
it has no situe in this stato, Ve havo made a dilipgent search
for authorities on thls questlon, and the most respectable

. anthorlty that we find and the cesoe most in point 18 the
opinion of the Unlted States Supreme Court In the case of
Adams Express Coupany vs. Ohlo State Audltor, 166 U.S5. 185,

41 L, Ed, 965, l.c. 978, In that caso, the quesiion of the
assessment of & -franciilse tax wes before the court. Thoe con-
tontion there was slmilar to the contention here--that 1s,
that intanglbles of tho express coupany not located in the
State of Ohio should not bo taken into conslderation in dater-
mining the amount of franchiseo tax due from tho Adams company
to that state, The inbtangibles reforred to in that cose cox-
sistod of Londs, stocks and investments, which produce a part
of the valuo of the capital stock of tho coupeny. Theese stocks
and bonds had a spocial situs in othor statos, and the oxpress
coapany contended that for that rouson they were oxempt from
the provisions of tho Tranchiso tax and should not boe used

in calculating tho franchise tex for the State of Ohlo, In
speaking of this conbontion, tho court sald; l.c. 9782

"put where 1s tho situs of this intansibvle
property? The Adams Lxpross Coupany has,
according to 1ts showing, in round nuwbers
$4,000,000 of tangsible property scattered
through diffeoreont statos, and with that
tansivle property thus scattered transacts
1t8 business., By tho businoss which 1t
transacts, by combining into a single use
&1l those soparate pleces and articlos of
tangivle proporty, by tho contracts, fran-
chisos, and privilogos which 1t hasg ac-
quirod and possoessos, 1t has croated a
corporate property of tho actual value of
$16,000,000, Thus, according to 1its
fipgures, tivls intan;;ible proporty, its
franchlses, privileges, etc., is of tho™
value of $12,000,000 and its tangible
proporty of only 4,000,000, Vhere 18
- the situs of this intonglble properiy?
Is 1t simply whoro 1lts home office ls,
wvhore is found the contral dirocting
; thought which controls the workings of
the preet machine, or in tho stabe which
gave 1t its corporato franchise; or l1s
that intancible proporty distribufed whoro-
ever itz tansible proporty 1s locatoed and
its work iIs done? Cloorly, as we think,

{
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the latter. Lvory state within which it
1s transacting business and where it has
its propoerty, morse or loss, may rightfully
aay that the $16,000,000 of valus which
1t possesseos springs, not merely from the
orlginal grant of corporate powor by the
state which incorporated 1t, or from the _
mera owneorship of the tanglblae property, _
but 1t springs from thoe fact that that
tangpible proporty 1t has combined with
contracts, franchises, 'and privileges into
a single unit of propoerty, and thls state .
contributes to that aggrocate value not
meroly the separate value of such tanglble
property as is within its limits, but its
proportionate share of tho value of the ,
entire property. That thls is true is S
obvious from the result that would follaw
if all the states othor than the one which

- created tho corporation could and should
withhold from it the risht to btrensact ex-
prass business within their limits, It -
might continue to own all its tangible nro-
perty within aach of those states, butb,
unable to transact the oxpress businoss
within their limits, that 12,000,500 of
value attributable tc its intanginle pro-
perty would shrivel to e nore trifle,

"It may be trus that the principel office
of the corporation is in New York, and that
for cortaln purposes the maxim of tho com-
mon law was fliobilia porsoonam seguunbur,t
but that mexim was nover of univerpal ap-
plication, and scldom interfored with the
right of taxation. FPullman's Falesce Car
Co. v. Ponnsylvenia, 141 U.5. 18, 22 (853
613, 616, 5 Intors, Com. Rep. 595), It
would certainly seom a milsapplication of
the doctrine exproessoed in that maxim to
hold that by merely transferring ite prin-
cipal office scross tho rivor to Jorsey
City the situs of 12,000,000 of intangl-~
ble property, for purposes of taxation,
was changod from tho state of Now York to
that of lew Jorsey."

(Underscoring in first parapgraph
' ours.)

Following the authorlty of this oplnion, 1t would seem
that tho intangivles of a corporation aroe distributed wheraver
its tanglble property ls located and 1ts work 1s_done. Tho
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taxsble property of tho corporation, which includes the dis=-
tributable property, oxtends through differont states, and -
according to the formule which tho rallroad company and the
tax commission have agroed upon, 23,61% of the distributable
property of the corporation 1= for tax purposes loecated in
Hilssourli. Followlng the POQSDHIHC of tho court in the Adaoms
case, supra, then, 23.61% of all of the property, bangiblo
and intangible, would, for tax purposes, be considered as
employed in Miqaouri. Vie think tho roeasoning of the court

in tho Adams Ixpress Company caso is sound and fair and that
the value of Intangiblos of a corporation for taxe-paying pur-
poses ohould be calculated on tho sane hasls as aro valwoz of
tan;ihlo property concisting of the distributoblo propmrty of
a corporntion.

COICLUS IO

From the foragoing, it 1s tho opinion of this dopartmont
that for the purpose of detorainin; the franchiso tax on a
railroad corporation, the fax comaunlssion may use tho samo
Tfomaula for calculatinc: the valuo of intangible property of
a corporatlon employed in thic stoto 28 1t usos for caleculat=-
in; the value of tencible distributabile proparty, and that —
tho same por cont of Intan;ivles ol the corporantion should
ba assigned to Nissourl as having a situs therein aa is
assignod for tangible distributablo proporty.

Rogpectfully subnitted,

YU ¥, DUWror
Agslstant Attornoy General

APPHOVED 3

J. &, TAYLOR ' Y
Attorney Gonerel '




