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Prosecuting Attorney
lilssisgsippi Couniy
Charleston, iissouri
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Dear Blr:

e are in reeelnt of your recent requeat for an
opinion, based on the following state of facts:

"At the regular Hovember election,

a separate ballot was placed before
the voters on a proposlition to vote
an additionsl Tax for the DT Pro~
zram, A copy of the ballot and the
puovlication i3 attached hereto, The
proposition was veted 1274 and 327
against, so that 1t easlly carrled
by more than two~third vote,

"I have a copy of your opinion dated
November 14, 1946 written to J, B.
Conran of New lMadrid County concern-
Inz the legality of a levy ordered

- by the Clreuit Court.

"In light of your opinlon, our court
would 1llke to have your oplnion con-
cerning the legzality of the levy
voted in this county,"

I . fﬂ_. V .
‘j‘ 4
L “"/ 4

Your questlon requires an interpretation of Article X,

Jection 1l(c), of the Constitution of !ilssourl 1945,

This

section embodies two distinet methods of increasing the tax
levy, and for reference purposes we have divided same into

Part 1 and Part 2, as follows:




Part 1., "Inerease of Tax Rate by Popular
Vote ~ Further Limitatlon by Law - Txcep=
tions to Limltation, = In all munueipall-
ties, counties and school districts the
rates of taxation as herein limited may
be inereased for thelr respective purw
poses for not to exceed four years, when
the rate and purpose of the Increase are
submitted to a vote and two-thirds of the
qualified electors votlng thereon shall
vote therefor; provided that the rates
herein fized, and the amounts by which
they may be increased, muy be further
limited by law; _ :

Part 2, "and provided further, that any

> county or other political subdivision,
when authorized by law and within the
limits fixed by law, may levy a rate of
taxation on all property subject to its
taxlng powers 1n excess of the rates
herein limlted, for lilbrary, hospiltal,
publle health, recreatlon grounds and
museum purposes,."

The courts of HMissourl have long recognized and held
that public health is a publie (county) purpose for which
teax money may be expended, In the case of State ex rel, v.
Piper, 214 lo. 439, l.c, 445, the Court defined the words

"for county purposes" and sald:

"The Constltution, article 10, section
11, in imposing thls limitatlion on tax
assossments used the words, 'For county
purposes,t which include in thelr mean-
ing all subdlvisions of the county for
the use of which taxes may be imposed,
Sectlion 9284, Revised 3tatutes 1899,
quotes those words !for county purposes?
and uses them in the same sense 1n which
they are used in the Constitution, * # ="

" In the case of Board of Commlssioners v, Teter, 253 ko,
520, the Court ruled that the erection of a county hospltal
was a public health measure and thersefore a public purpose
for which tax money could be used. At l.c. 532 the Court

said:
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"It 1s further argued that 1t violates
section 3 of article 1.0, reading:
'Taxes may be levied and collected for
public purposes only. # % % !

"(1) It is not appearent why the purpose
to be subserved by the tax in guestlon
'1s not a public purpose within the in-
tendment of sectlon 3, supra. The evil
in the mind of the Constitutlon maker
‘and blazoned forth in his instrument
. was the danger of a misuse of the taxing
power for private purposes, and we are
not willing to hold that the statute
comes within the misehief interdicted
thereby., « = # " r
Yie assume from the infTormation at hand that the DT

Program 1s one of sprayling, to prevent pestilence and disease
caused by the floods of the Mlisslsalppl river, and for that
reason we have quoted at some length from the case of
Morrlison v. Morey, 146 lo, £H43, because we belleve it fully
supports the contemplated tex expenditure. At l.c, 562,
563 and 564 the Court saidz '

"onow s It is also true that the police
power of the State extends to all kinds
of restraints and burdens, in order to

. 8ecure the general comfort, health and
prosperity of the State, and this in-
cludes the right to enact suitable regu-
lations looking to the accomnliahmont
of a public purpose and desizned for
‘the promotion of publie Interests.
Tiedeman's Limitations on Police Power,
sec, 1 ot seq.; Cooley's Const, Lim,

| (6 Ed, ), pes 704 ot seq. Thlas power

1s universally reso5nized, and its ap-
plication to any glven law is the only
question open to debate. The power to
construct drdins and sewers, to open
and improve streets, to regulate the .
uses of private property so as to pre-
vent nulsances, to eatablish fire
limits in large and populous citloes,
to establish quarantine, to remove and
1solate persons affected with smallpox
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and other contagious disessea 1n order

to stop the spread of disease, 1s all
dependent upon the police power of the
State, exerclsed for tlie beneflt of

the health and well belngz of the people.
In every case there must be the impresas

of a publlic purpose upon the law to

make 1t constitutional. 1t 18 not enouch
that private interests will be subserved,
or that private property will be enhanced
in value, There must be a public interest
applicable to a community of persons to

be benefited, " The health of the people is
the substrata upon which the prosperity
of the State rests, and laws conducive to
health have always been upheld, In this
case the police power of the Itate la
broad emnough to authorlge the law in ques-
tlon (Welty on Assessments, secs, 350, ‘
361 and 352; llagar v. Supervisors, 47 Cal.
233), and the case 1tself 1s a striking
illustration of the impossibility of ate
talning the end in view by private consent
or co-operation and of the necessity of
the State lendlng its ald to the accom=
plishment of the purpose intsnded to be
reaghed, Levees must be continuous to be
effectivae, No man alone could accomplish
any materlal good by conatructing a levee
in front of his own land, where his
neighbors refused to do likewise, The
levee must all be bullt at once or it
‘'will fall short of the beneflcent purpose
intended, The contrariety or selfishness
of human nature makes 1t ilmpossible to
secure the cowoperation of all persons
whose concert of action ls necessary to
‘successfully cope with the common enemy
of mean, the flooda. One or more persons
In a district may be willing to incur

the almost certainty of disease or even
death, rather than meet the small expendi-
ture necessary to prevent it by bullding

a common levee, Just as they mlght be
willing to run thoe risk of fire by con~
strueting a cheap wooden house in a popu=~
lous neighborhood, or of drinking impure
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well water, or of allowlng nulsances and
£f1lth and disease~breeding agencles to
remeln on thelr premises, The law can
not control such cases simply because
the person offendlng 1s pursulng a course
injurious to hils own interests, but the
law can control and regulate him if other
persons sare injuriously affected by hias
conduct, because such other perscns can
not peacedably contrel him themselves, -
This law would be unconstitutlional if 1ts
only purpose and effect was to improve
the value of the lands of the persons in
the distrlict, but such 1s not the only

- objeect of the law, ‘iie take judlcial
notice of the faet that overflows are
followed by dlsease, resultant from the
decaylng deposits left by tlie water, and
that such disease 1s not and can not be
confined to a single famlly, but spreads
among the people of the locallty without
any fault of theirs, and which they are
powerless to prevent, This, then, 1a a
proper case lor governmental interference
under the police power of the State, as
much so as the construction of drains and
sewers, (ooley's Const, Lim, (6 nd.),
Pe 627."

It follows that publlec health, being a public purpose,
1s included in the taxes that may be increased by a vote
as speclfied in Part 1 of Article X, Section 1l(c).of the
Constitution, supra,

You will also note that Part 1 provides the amount of
the Increase may be limlited by law. Ve are unable to find
any further limitation by the General Assembly.,  Seection
11046, Mo. ReS.A,, House Commlittee Substitute for House
B11l No. 468, follows the constitutional provision, and.
provides: ‘ .

"For eounty purposes the annusl tax on
property, it i # shall not exceed the
rates herein specifled: + & & Provided,
further, that in any county the maximum
rates of taxation as herein limlted may
be lncreased for not to exceed four
vears, when the rate and purpose of the
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Increase arc submitted to a vote and
two=thirds of the quallified electors

of the county voting thereon shall vote
therefor,"

In reaching the conclusion that a county may increase
itg tax levy for heslth purposes above ths constitutlonal
limit by & vote, as provided in Part 1 of the constitutlonal
provision, supra, we have consldered Iart 2, supra, as it
misht apply to Part 1,

By referring to the title of Section 1ll(c), Artlele X
of the Constitutlon, supra, and the discussion and debates
of the members of the fongtitutional Conventlon, we have
concluded that it has no reference or connection in any way
with Part 1, but 1s an additlional exception to the constitue
tional 1imit of a tax levy and 1s a further and distinet
method of increasing the levy for health, et¢,, purposes,.
You will note the title provides "“xceptions to Limitatlon,"

The following quotations from the record of the Debates
of ‘the Constitutional Convention clearly Indicate that that
body underastood and intended that Section 1l(c) should proe
vide that taxea may be inereased above the limit fixed by
the Constitution for (1) all county or public purposes,
which includes health, by a two~third vote of the people
and (2) for health, etc,, purposes by any method as may be
authorlzed and prescribed by the General Assembly:

"MR, MOOREY Judge, I wanted to ask
you this question., I am very heartily
in favor of the prineiple of your
‘amendment but I don't quite get it
through my head, maybe it iz a little
thick, why we should strike out the
words 'publie purposes' and insert
these specific ltems, Now, let me

ask you this, did the Committee have
in mind that the first part of this
seetion, by a two-thirds vote, they
could levy additional taxes within the
limlitations prescribed by the Legisw
lature for any public purpose? Then
undor general law they could do thils
without a vote of anybody for these
speciflc items,
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ol the >poc1"lc l oo Lot wore drred How
fore Ghe Jonventlon as belny those that
ghould be put in. The reason Llhese woro
10t put in, we all felt that 'public -
purposes! 0ﬂvered 1t end the Cowaliteo
thowsnt that was too broad and took those
words out and I recluserted these words,

i, HLGRYr  vell of courso 11 of the N
public purposea would moun that the
Leglslature wiyht levy citles without a

vote of the people and levy a tax Tor any
purpose tihat was publie for bullding a
bulldin: or any other publlec nurpose and

1t wa. elioved it thint ouht to come

wider a two-thlerd voto,

n,

"R, WAYTR:  Thank you,

TR ALY

speall on

ity I doslre to

] ' aumonduent, I was

a sember ) %it‘ee and 1t was the
unanlious consensus of the oplrlon of this
Sommliteo t_mt ad=valoran taxes were fast
becoslng obsclete and a relie of sarbarlsm,
that wodern taxatlion was abie tim“ te et
avay Irom adevaloremn btaxes, and yebt this
game Cownilttee, wob ooly pvooo s bo Gale
olf the prernt coenstitubional limitatlions
on these ad=valorem taxes, but in evtect,
invites the people and, the Lezislature 11-
self to use tHO’O adm=valoren baxos and uso
that theory of “ﬁdblﬁn for these purposes,
nospital and puhllic heulth, and the DUPrpoae
Ghiet Judie Mayer ad Aoc’_ by hia, amendmont
this morning and wihich I supported.
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"1, RIGHTTR: The amendmoat offered by
Mr., Allen and myself would exempt Hansas
City from the effoct of the proviso he-
sinnins at line 26 of Scetlion 11 on pare
6 of #ile 19,  1tow, ag all of the delew-
aue have uauOUuupdlj noted, the sectlion
first sets forth the anount of taxes

that is based onn the hundred dollars
valuation that municipalities, counties,
and school districts and for purposoes
other than school distriet, local taxing
units have a rlght to levy,  fub the
proviso boglnnin: at page 26 contains two
geparate ideas., The languaze fron line
26 to line &2 provides in effect that any
municipalltyy rcounty or scbool dlstrict,
by the vote ol two-thirds of those voting
on the subject, may increase sny of the
rates specified, Tor example, in the case

e

" of' achool district the rate specifloed is

a dollar so thsat 17 a two-thirds vote
could be secured authorizling such an 1in-
crease, Lhe rate could be Iincreased to

two dollars, &3 a matter of fpct, theo-
retically, at lcast, it could be’increased
to ten dollars aud twonfy dollars, OF
course, thuat would not be done, That is
oul of the quesation.

2 e A Bl Al
: . .

“p

".ell now, the second part of the proviso
starts at © o bottom of pare 6 in line 32
ang that provides for no vote Dy anyboﬂy.
It simply provides that we natqovize< by
law, any municipality, county or of her
political subdivision way levy & rate of
taxation on all property subjoet to 1ts
taxing power in excess of the rates herein
limited for library, hospitsl, public
health, I thinlkt the words tother public
purposes!' werc stricken out and 'public rec-
reation! and 'museums! were inserted, oo
that under that proviso in any county or
other school district or other taxing unit
in this state, 1f the Legislature coulu be
induced to pass a law authorizing 1t the
taxes could be 1lncreased without 1limit.
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"So that we are faced here with a funda-
mental question of publlc policy in this
section 11, Do you want to put a celling
on the power to tax as was done 1in 1875
or do you wish to have no ceiling at all?

1+ A+ S St S R

"MR, RIGHTPR: . The provision in the first

proviso, the provislon of the flrst prow=

viso, from lines 26 to 32 at the bottom

of Page 6 are entirely independent of the

proviso at the top of Page 7 and the lLeglse

lative assembly 1s not essentially con-

cerned with the first proviso at all,

People of the communities, I read this,

can go to the polls and by a two-thirds

vote of those voting, can increase the

taxes of any of these taxing units indef- .
~initely without the General Assembly doing

a8 things : '

LT T R A L .

"MR, MAYFR: Mr, President, I hope this
amendment of ir, Phillips will not be’
adopted, These purposes for which the
Legislature may authorize the lssuance

or the increase of the levy are all pur-
poses in which the publlc are very deeply
interested, They usually will not take

a very large levy, It isn't as 1f they -
were golng to bulld a lot of buildings
and all that sort of thing, It seems to
me that there ls plenty of safepuard if
the people elect thelr councils, elect
thelr whele county courts, They can't

do thls except as authorlzed by the Legis=-
lature and under such limltatlons as the
Legialature may prescribe, I don't see
why we should require a two-thirds vote
to increase a levy of milllions say for
public hesalth or for a library., It seems
to me we are going along in distrust of
our local people when we do that., I hope
the amendment will be defeated,’

"MR., GARTEN: Mr. President, it occurs to
me that this amendment 1s already cared
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for by the first part of thlis because 1t
sayy in the first part thalt o rsto of
taxation on any of these local purpouses
can be sei by two-thirds vote, and then
here we o on and say that a rate of taxa-
tion for liururies, hospitals, and ete.,
can be get Ly two-thirds vote, e will
surely - well 1t seesns to me the first
parc of this provision would cover the
lattor tho way 1t 18 onmended and 17 tuils
ls the purpose of ur, Philliss, he would

betber anttaln 1t by strilkin: out the last
part of thic sectlon as something supore
fluous, A

"PREAIYTHT:  lave vou Plnlshed?
"IMR. GARTYs  Ves,

"R, SURPLYY: Hr. Prosident, it occurs to
ne thuot tuls anendmont sthould not beo
adopted, and 17 tihils sheuld be adopted

you would acc.omplish almost tihe opposite
from what the Committee had in wmind. You
tell the people in the first proviso thoat
1f two-thirds of those voting at en elec=-
tlon wart to do zo they can avthorize for
thelr respective purposes, an inereased
rate. ; Then you go 1n the next proviso und
asl 1f Senator Philllps amendment should
be adopted you say bub, if it happens to
be for these particularly desirable pura-
noses, you cun only do 1t 1P the Gereral
#ssenbly tells you that it wny, nd for
that reason, I think 1t igs most Inadvisable
and shouvld not be adoptad,"

[

ihe above excerpts ocre just a Tew ol the many 1n this
record which coneclusively susport the interpretatlon that
section 11l(c), of Article ¥ of the Constitubion, orovides
two distinet methods of Increasing tho levy,

de are unablce te flnd any authorization by the Lesislo-
ture thet would permit the increase under vart 2 of the
constitutlional provislon, and so held in thoe oplniovn rendered
to ¥r. J. V. Conran, Prosecuting Attorney of view lMadrid
County, mentioned 1un your request,
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We-have oxoalned the ballot subhatlitted snd Tind that
1t states the perlod of time, rateo and purpose of the ine
crease, 88 provided in Part 1 of the constitublonal pro-
vislon, and believe same to be proper in form,

Conclusion.

It 1s, therefore, tho oplnlown of this department that
an increase of a tax levy above the limlts flxed by the
Constlitution and law for publlec purposes (public health)

"1s valld and constitutional whon the increase has been vobted

by a twow-thirds majorlty of the voters on a ballot sub-
mitting tho rate and purpose of the increase for a perioed
not to exceed four years, ‘

despoctfully submitted,

\

Vi BRADY DUNGAN
Assistant Attorney Cenernl
APPROVTEDs

Je e CTAYLON
Attorney Ceneral
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