BARBER BOARDS: The .3tate Board of Barber Examiners 1s not
empowered to requlire of apprentices or
students qualifications additional to those
in Section 10134, R.S. Mo. 1939,
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Honorable James V, Conran
Prosecuting Attorney

Vew Tladrld County

ilew Madrid, Missourl

Deoyr Sip:

This is 1n reply to your letter of October 3, 1947,
requeating an opinion from thls department, reading as
followss - . =

"e are finding that a joodly number
of the youns GI returning to thls part
of the State are anxious to become
barbers, For qulite some time, we have
not had enough barbers down here to
supply the demand,

"In ettempting to become apprentices
they run into a very stringent inter-
pretation of the law by the tate
Barber !oard, The Sectlon that appears
to apply is number 10134, Te S. Mo,
1939,

"As we lnterpret this, 1t 1ls only
necessary for a licensed barber to put
an apprentice to work and file with

the Board the name and age of sald ap~
prantice aloni with a remlittance of
15400 for reglstration. The Board

seems to require an application to become
an apprentlice and quallfications satlise
factory to them, fraom the apprentice,
which does not appear to be the intent
of the ctatute. If a prior llcense or
rezistration was required, why would the
law require the barber to immedlately
file the name and aze of the apprentlce
wlth the Toard, etc? They would already
have that inforimatlon,

.
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"Paking the Statute as a whole 1t seems
to us that the Intention of the Legisla-
ture was to let anyone (the health re-
quirements not belng here considered) to
be an apprentice barber under any licensed
barber in the 3tate, but only one to a
barber; the other requirements relate only
to schools and barbers desiring to teach
up to ten apprentices, Ve are not in-
clined to go along with the interpretation
_of' the Parber Poard; certainly not to the
- point of prosecution of an apprentice
under this Section." )

. Your inquiry‘'calls for an interpretation of Sectlon 10134,
ReS, Mo, 1939, which reads as follows:

"Nothing in this chapter shall prohiblt
any person from serving as an apprentice
in sald trade under license issued by
. the board under a barber authorized to
practice in the same, under this chapter,
nor from serving as a student in any
school or college for teaching sald

trade under the instruction of a quali-
fied barber: Provided, that 1in no

barber shop shall there be more than

one apprentlce to two barbers authorlzed
under thls chapter to practice saild
occupation; but all barber shops having
but one chair shall be entitled to one
apprentice; that all barber schools and
colleges shell have not less than one
toacher or instructor for cecvery ten stu-
dents: Provided, that all barbers, or
barber schools or colleges, who shall
take an apprentice or student, shall im-
mediately file with sald bodrd the name
and age of each of such apprentices or
students, and the said board shall cause
the same to be entered 1n a register kept
for that purpose; for which registration
a fee of five dollars shall be paid to the
treasurer of the board by such apprentice
or student: Provided, that any firm,
corporation or person, desiring to conduct
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a barber school or college in this state,
shall flrst secure from said board a per-
mit to do so, and shall Kkeep the same
prominently dlsplayed., Por such permit
there shall be palid to and collected by
sald board an annual fee of one hundred
dollars to be pald on or before January
3lat of each year: Provided further, that
sald board shall have the right to pass
upon the qualifications, appointments, and
course of study in sald college or barber
shops whore apprentices are taught the
occupation of barbering; and provided fur-
ther, that sald board shall have the right
and power to revoke the certificate, permit
or license of any such barber school or
college, instructor or teacher therein or
instructor in any barber shop, for any vio--
lation of the provisions of this section,"

You will note in the first part of this statute that the
language clearly and succinctly states:

"Nothing in thils chapter shall prohibit
any person from serving: as an apprentice
in sald trade under license issued by .

, the board under & barber authorlzed to
practice in the same, under this chapter,
nor from serving as a student in any
achool or college for teaching said trade
under the 1lnstruction of a qualified
barber: i « #" (Underscoring ours.)

A fundamental rule of statutory construction was leid down
by the Court in the case of Artophone Corporation v, Coale, 345
Mo, 544, l,c, 353:

" 2 % & Of course 'The primary rule of
construction of statutes is to ascertain
the lawmakers' intent, Trom the words of
the statubte if posslible; and to put upon
the language of the Leglslature, honestly
and faithfully, i1ts plaln and rationsal

* meaning and to promote 1ts objJect, and
the manifest purpose of the statute,
considered historlcally," 1s properly
given consideration.,' (Cummins v. K., C.
Pub. Derv, €o., 334 Mo. 872, 684, €6 ..\,
(2d) 920, 925 (7=10).) = = "
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The Legislature uses the terminology, "any person," in-
dicating an intent to allow all persons who so desire and who
follow the prescribed procedure to apprentice themselves to

a qualifled barber or to attend qualified barber schools, The
qualification provisos of the statute are directed agalinst the
barber shops or colleges whbre apprenticea or students are
taught the occupation of barbering, and not against the students
‘themselves, The Doard apparently has some discretion as to the
equlipment, qualifications of instructors, ete,, by virtue of
the third proviso which gives 1t the "right to pass upon the
quallfications, appolntments, and course of study in said col=-
lege or barber shops where apprentices are taught the occupation
of barbering," rut, as we interpret this statute, that proviso
does not glve the Board the right to set up additlonal qualifi-
cations for apprentices or students before lssulng licenses,

In 37 ¢, J,, page 238, the general rule is stated:

" % % % Fxcept where the licensing board
or officer 1s vested with discretionary
power 1n grenting or refusing licenses,
an applicant, upon complylng with the
conditions imposed, 1s entitled to a 1i=~
cense as a matter of right, and, in some
cases, may enforce hls right by mandamus,
But where other conditions are imposed,
he is not entlitled to a license as a
matter of course by mcrely paying or ten-
dering the fee or tax required., In the
absence of apecial authority therefor,
the licensing board or officilals, in
passing on applications for licenses,
cannat prescribe conditlions or require-
ments in the case of a particular appli-
cation, in addition to those prescribed
by statute or ordinance, with which ap-
plicant has already complied,”

And again, at page °40¢

"The power vested in the board or officer
to grant llcenses upon thoc applicant com-
- plying with the prescribed conditions, )
unlesa mandatory 1in terms, carries with
it, elther exprseasly or impliedly, the
power of exercising, within the limits
prescribed by the aect or ordinance, a
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reasonable discretion in granting or
refusing licenses, i & & #" -
(Underscoring ours, )

A question whieh arises is whether or not the fact that
the Board is empowered to 1ssue licenses implies a power to
set up additional requirements to be met by those applying
for 1icenses. 4 ,

In the case of Lauck v, Reis, 310 Mo, 184, the Court had
before it a question of whether or not the term "licensing"
included within its meaning, by implication, the term "regu~-
lating,” The Court seld, l,c. 199:

"The word or term 'regulating' is broader
in lts scope and meaning than the word
'licensing,' The word 'regulate! is de-
fined, 'to adjust or contend by rule,
method, or establlshed mode; govern by

or subject to certain rules or restric-
tlons; to direct by rule or restriction;
to subject to governing principles or
laws,! (iiebster's New International
Dictionary; Century Dictlonary,) The
word 'llcenset! 1s deflned, 'to permit or
authorlze; to glve permission' to grant
authority to do an act which, without

such authority, would be 1llepal or in-
admissable.t (iwebater's and-C‘entury .
Dictionaries.) The power to regulate

may include the power to license, but

the power to llicense does not embrace

the power to regulate, The distinction
18 clearly and sucelintly expressed in
Pacific University v, Johnson, 47 Cre.
448, 84 Pac, 704, 706, wherein the Jupreme
Court of Oregon sald: 1'To license 1s one
thing and to regulate another. To llconse
means to permit, to give authority to con-
. duct and carry oni while to regulate means
to prescribe the manner in which a thing
licensed may be conducted,t!"

As ‘the Lepzlslature did not glve the Board express authority
to set up qualifications for apprentices or students, and 1In
the light of the general rules appllicable to licensing boards
and the Lauck case, above, we do not feel that the Poard has

~
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the implled powor to set up qualificatiéns, other than those
in Section 10134, above, for the admission of apprentices or
' students,

A second part of your inquiry seems to ralse a question
as to whether the requirements of Sectlon 10134, above, would
apply to single chair barber shops. /e think a careful reading
of Zection 10134 ‘clearly siows that it was the intention of
the Leglslature to include one chair barber shops within the
purview of the statute, as witness the underlined words in the
statute~

" & % 4 that all barbers, or barber schools
or colleges, who shall take an apprentlce

or student, ¥ i ¥ that. sald board shall have
The right to pass upon the qualifications,
appolntments, and course of study in sald
college or barber shops where apprentices
are taught the occupation of barbering;
S % % or instructor in any barber r barber shon,
wowout

Your attention 1s also called to the wording of Section
10133, Re3e Hoe 1939, which further shows the intention of the
Legislature to bring the control of all persons teaching .
barbering in this State under the directlon orf the State Rarber
Board,.

\ " Concluslon,
It 1s the oplnion of bhis department°

(1) That the State Board of Parber lixaminers does not
have the right to require qualifications addltional to those
set out in Section 10134, R.35, Mo. 1939, from those applying
for a 1icense as an anprentice or student.

(2) Sectlon 10134, 1.3, Mo, 1939, applies to single chailr
barber shops and all persons licensed to instruct in barbering
in thls State, v

-

Respectfully‘submitted,

APPROVED: JOIHH Re BATY
Assistant Attorney General

J. . TAYLOR
Attorney General
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