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AN] REVENUM" Shc. 8527 of H.C.S.H.B. 78l of t3rd General
. , A$sembly held constitutional in so far as

it directs return of portion of' road and
bridge tax to special road districts.,
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ionorable Joe w. Uollins
Prosccut ing Lttorney
edar County

Stoclton, Hissourd
Senr Dir

vweference is mede Lo your WHPULry ot recent cote, re-
questing an official opinion ot' tils oifice, and reading as

follows:

“T am o writing vou for an opinion on the
i &y !
following: -

"Our county ic a hth class one operated by
the county court.

heetion 12a of fArticle X of the Constitu-
tion of Iissouri provides in part thet the
« county court may levy &n additional tax, not
‘evcecdling 355 ot: caeh 100 asdessed velua-
tion, #ll of such tax to be collected and
turned in to the county trecsury to he used
for road and bridge purposes.

“eetion 8527 of house bill 784 in part pro-
vides thet the county court way levy an ad-
ditional tax, not exceeding 35¢ on each 100
assessed valuation, ¢11 of suchk tax to be \
collected and turned i+ to the county vrea-
sury, vhorce it shall Le 'nown and designated
zs 'The Ipcelal hood J Bridee Fund' to be
used Ior road and bridpe purposes and Lor no
other purpose whatever; proviced, bowover,
tnat all thet part or portLﬂh,of seid tax
which shs1l arise frow :nd be collected and
paid upon auy ysoporty_lyln; and belny withe
in &ny Special hoad District shall be paid
into the county treasury and 4/5th of such
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part or portion of said tax so arising from
anc collected cnd paid upon any property ly~
ing end being within sny such epecizl road
district shall be placed to the credit of
such special road district from which it
arose ond shall be paid out to such special
road district upou warrants of the county
court in favor of the com:issioner or trea-
surer of the district as the cecoe may be,

‘I would cesire an opinion as to the valid-
ity of the proviso of szid section of said
house bill, iay the county court keep the
35¢ levied as under the Constitution or must
it turn over the 4/5ths as provided in the
house bill, Our county court would like to
know if the house bill is in conflict with
the Counstitution.”

Section 12a of sarticle X of the Constitution of 1945,
referred to in your letter, redds, in pirt, as follows:
3 ’ I Py

“In addition to the rates cuthorized in sec-
tion 11 for county purposes, the counby

court in the severnl) counties not under town-
ship organization, the township board of di-
rectors in the counties under township or-
zanization, and the proper admindstrative
body in counties adopting an alternative form
of goverament, may levy an additional tax,
not cxceedling thirty-Iiive cente on sach hun-
cred dollars assessed valuation, all of such
tax to be collected and turned in to the
county treasury to be used for ro~d and bridge

TNOR
e Ty

purposesg. w ¥

‘ Section 8527 of H.C.5.H.5, WHo. 784 of the 63rd General
Assembly, referred to in your letter, reads, in part, as follows:

‘In addition to other levies authorized by
law, the county court in counties not adopt-
ing an alternative form of zovernment and the
proper aGministrative body in counties adopt-
ing an alternative form of government, in
their dilcretion mey levy an acditional tax,
not e¢xceeding thirty-five cents on cach one
hundred dollars assessed valuation, &ll- of
such tax to be collected and turned into the
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county treasury, where it shall be known
snd designated as 'Ihe opeecial fioad end
Cridge fund' Lo be used for road and bridge
purposes ana I'or no other purpose whatever;
provided, however, that all that part or
portLun of said tax which sheall arise from
and be collected and paid upon any property
lgLn and being within anv special road dig=
! trict shall be paid into the county treasury
andg four-iiiths of such part or portion of
3ald tax so arvis ing from and rollected and
naild Upon any property iying and being withe
in any such special road district shall be
nilsced to the crcdit of such L4,901&11 road
district from which it arose ng shall be
pald out to such speclal roesd district upon
warrants of the county court, in favor of
the commissioners or tressurer oi the dis-
trict as the case may bhe; % * % v (Lmphasisg
ours., )

The question, then, which your 1nﬂuirv qouarely presents
is whether or not the statutory snactment, of the 63rd General
Assembly is in conilict with the quoted constitutionel provi-
sion or is o vszlid exercise of legislative authority.

May we s&v, &t the outset, that tbls section has not been
the subject of sy litigation, so: far as we heve been able to
determine. JSuch being the cuse, a presumption of validity and
constitutionality sttends the legislstive enactment until such
time as it be held otherwise by & competent judicial tribunal.
We auote from itate ex rel. v. Southwestern Bell lel, Co., 352
o. 715, 1, c. 724, wherein the Supreme Court quoted Jpprovingly
the fo%lo?inﬁ from sarker v. St. Louis County, 340 vo. 986, 104
Se We (24) 371

itlithere is no better settled law in our
state then the rule thst courts will not
f10ld @ statute to be unconstitutional un-
less it contravenes the organic law in such
a wmanner as bto leave no doubt of its uncon-

stibutionality = = =t
we thinlk that en analogous situation to that presented in

your inquiry is tounu in seversl cases arising under the Consti-
tution of 1875. Gection 22 oi Article X oi the Constitution.of

1875 read as Lollows:
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“In adoition to Lexes suthorired to be levied
for county purposes under and by virtue of
section 11, article X of the Constitution of
this Stete, the county court in the several
counties of this Steste not under township
organization, and the township board of di-
rectors in the several counties under town-
ship organization, may, in their discretion,
levy an< collect, in the sume manner as State
and county taxes ore collected, a gpeC1”l tax
not exceeding twenty-ILive cents on each 3100
valuation, to be used for road &nd brldge
purposes, "but for no other purpose whatever;
and the power hereby riven suid county courts
and township becards is declared to be a dis-
cretionary power., !

For a portlon of the period during which the Constitution
of 1875 snd the quoted cuuutltutlondl provision was in eifect,
there existed Section 10A82 Re Do 0. 1909, as amended, Laws
of 1913, pioge 669, recding, in part, as follows:

iSection 10482, Specicl road and bridge

fund, == In additiov to the levy Lereinbe-

fore suthorized to he maoe, the county courts

of the seversl counties of LULb state, other

than those under Lnunshln organ aonn may,

in their discretion, levy &and collect, in the

same manner as state and county taxes are col-

lected, a speclisl tax not ewceedinp twenty-

five cents on ssch one hundred dollars valua-

tion, to be used for road ana bridge purposes, ,

but for no other purpose whatever, and the same
shall be known and designated as fthe special
road and bridge fund' of the county: Provided,

however, that in counties in this, state in

which a special road district exists, or shall

exist, or where specinl road districts exist,

or shall exist, as provided for by the laws of

this state in article VI oi chapter 102 of the

Revised statutes ol Fifsoufl, 19Q9, all that

part or portion of sgid taxes hereln uentioned

ang j orovided for whieh shall arise from and be
coliected and paid upod any pfoqorty lving aud

being within such special road district, or
districts, shell, by s«id counti courts, be ap-
portioned Lo such special roag district, or
Jistricts, trom whnich said tax was collected,

\

I
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and shall, when collcctvn, upow written ap-
p11C“tﬂop vy the commissioners of such spo-
ciol voeo district, or districts, be psid
to s.id commissioners of such snecial roed
district, or districts, by =:id coupty curts,
by warrauts drawn upon t%e county tressurer,
payable to seld commiss loners, or the trea-
surer of s~id prC]al road district, or dis-
trlctu, and 211 said sums of soney so ap-
portioned to ssid special road district, or
districts, and 50 paid over to the commis-
sioners tnereof or the treasurer thereof,
shall be used znd expended by s:=id quClal
roac. district,. or districts, by the commis-
sioners thereof, for road and bridge purposes,
-~ but fur no other purpose whatever, and the
county court shall apportion to all other road
districts all taxes collected from property in
such districts.” ('mnhaSLs ours., )

Subseguent to the enactment of this statute, the County
Co rt of Randolph County refused to pay over to the ‘oberly
Special Road District the funds derived from taxes on property
locsted in such special road district, ) mancdazmus action was
brought to reruire such disbursement of the funds, the cause
ultimately beins dOCl(GO by the MUPPF“G ‘uourF of l‘issouri, in
State ex rel. v. Durton et zl., Judges 266 lio. 711. ‘The fol~-
lowing quotation iron thc opinion 1is, W think, germane to the
questlon at hand: ‘

1The constitutionality of section 10482, fe-
vised statutes 1909, as s=mended (Laws 1913,

pe H6%), nroviding Por the apportionment by
county courts of tixes collected for rood pur-
poses within certain special roacd districts,
is assailed by defendants on various grounds.
It is first contended that this statute vio-
lates section 22 of article 10 of the State
Constitution. It will be recalled that this .
section provides in addition to taxes author-
ized to be levied for county purposes (under
Yec, 11, art. 10, anStltutiOﬂ), that the
county courta of tre several counties, not
under tovnship orﬁdnizutLon, zn¢ the township
board of directors in counties having township
orpanizat on, may levy and collect as Stote
end county taxes are collected, & special tox
of not more than twenty-five-cecnts on each one
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hundred dollars! vsluation, to be used for
roads anc¢ bricges, but for no other purpose
whatever, :nd the power thus conferred on
the county courts and township b%Yoards is de-
clered to he cdiscretionary.

"Three limitations, two express and one im-
pliecd, sey defendants, are found in this sec-
tion; the first is as to the rate, the second
¢& to the application of the tex when collected,
cnd the thire (which defendants say is implied)
that the ta: must be expended under the direc-
tion of the county court.over the entire coun-

ty.

"is to deflendent=' contention in revard to the
first 2nd second limitations, there is no ques-
tion, the Constitution in this rerard being ex-
press and unequivocal, As to the third, it

mey be conceded 28 & general pnroposition that
under section 36 of article 6 of the State Con-
stitution county courts are creasted for the
trongsecetion of county business znd express
Jurisdiction is given them in this regard, but
it must be borme in mind, despite this provi-
sion, that our organic law is not like the Fed-
eral Uonstitution, a grant of power, but is
cimply a limitation upon power which the Legis-
lature otherwise possesses, (hcGrew v, Lail-
road, 230 ‘Yo, 4G0; State ex rel, v. Sheppard,
192 Fo. L97; State ex rel. v. .orner, 197 io,
650; Glasgow v. Rowse, 43 No. 479.) Broszdly
stoted, therefore, the Legislature may enact any
law which does not contravene the Federsl or
State Uonstitution, snd in its interpretation,
the courts will hold it valid unless its uncon=-
stitutionality is manifest and exists beyond a
ressonable doubt. (5vate v. Puente, 256 lo.
227; Boarc of Com. v. Peter, 253 ilo. 1l.c. 530
Harris v. Bond Co., 244 togs 66&; Jtate ex rel.
v. County Court, 12& ko. %27«) The admitted
inmplicd existence of the third limitstion ren-
ders it noecessury for ssme to be zo clezr and
unmistaleble g to leave no other reasonable
conztruction than thot insisted upon by defen-
dente, otherwise their contention cannot we
meinteined. (Doord of Con. ve Peter, 253 10,

1. ¢. 530.)

r
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"Irois oply por the assumption thot the en-
tire bhusiness of the county wust be conducted
by the county court and that the Leriglature
cennot provioe othanLsc, that any basis can
he found for defendants cunuention as to the
third limitaztion. o words in the section
autherize it, Consequently it is not such a
clesr and unmistakable implication as would,
under the rule, authorize an aflirmative con=
clusion as to its existence in harmony with
defendents! contention, but on the contrary,
it is leplv an inference. Gonstitutionsl
provisions caznnot be construed by infereuwces,
cspecially when it is sought by such construc-
tion to render a legislative enactment in-
valid. In thus construins the section of the
~Constitution under consideration, we are not
unmindful of the tact thet it contains re-
strictive loncuage, but the purvose of this
language is unmistakable and is expressly
llmiteo to tﬂe amount oi the levy on e#ch
2100 valuation, and the purpose for which the
tax is to be uacd andg not to the officials
or body corporate by which it is to be ex-
pended. o arve not impressed, tberefore,' with
" the soundness of defendants! reasoning in so
construing section 22, article 10, of the Con-
stitution, ss to confine the dishursement of
thie taxes thereln authorized to the county
courts oi the reopective counties, the eifect
off which would be to render invelid scetion
10482, hevised Statutes 1909, as amended.

A fitting supplement to what hes been scld,

and one oy the primary principles underlying
the syvetem of taxstion, is the fact that the
inherent power to tax and to appropriabte taxes
is vested in the Legislature (Lrt. 10, Consti-
tution) and may be excrcised within its dis-
cretion when not violative of an express pro-
vision oi the ederal or State Congtitution.
(Hann, & it. Je e 0 0. Ve Ghate oOdfu, b4
Voe 29%4.) The POHurCHeﬂ|lVen€Sb of thiz power, .
in the absence or tue restrictions iundicated,
extends to the detormtnation of the fime, the
amount, the nature nnd the purpose lorv”hlch
the tax is to be levied, (In re Soafod, 236
Hoe 1. ¢. 68Ly 37 Cyc. 724, and cases.) ihe
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legislative power to tax bheing inherent, the
creation of ogencies or instrumentalitles for
the levy, collection zud c(isbursement of,such
taxes follows as a necessary consecuence, ang
hence the rizht of the Lepislature to enact a
law delenatinL, in this cese, tie disburse-
ment of the taxes collected to & board of com-
m1981oners of @ special road 4 alctrlct is not
an improper exercise Of sSuch power,

Timphasis ours.)

In view of the similarity found in the language incorpo-
rated in the constitutional and statutory provisions which were
in effect at the time this cose was decided, as compared with-
the lansuapge in the Constitution of 1945 and the statute now
under consideration, we-uelleve that a similar conclusion would
be reached by the court, Further, we are cognizant of the stat-
utes relating to the usage to be made of funds received by the
commissioners of' special rond districts, such statutes requir-
ing that the funds be expended for road :nd bridge purposes
exclusively. Consecuently, the tax, although raised on a county-
wide basis, would yet be used for the publlc purposes for which
the levy is authorized if plsced in the hends of the commnis- .,
sioners of the various special road districts. Therefore, no
diversion could take place in the use of the funds from the pur-
pose for which they were r&ised. Ye, therefore, reach the con-
clusion that the enactment of Section 8527 of H.,.u.b.). No. 784
of the 63rd General fssembly is not violative of tne constltu-
tional provision found =2s & part of Section 12a of irticle X of
the Constltutlon of 1945.

COMSLUSION

In the premises, we are of the OpiﬂlOﬂ Lnrt Jection 8527 of
HoCo5.Heite Wo. 784 of the 63rd Neneral ! bscmbly is constitutional,
and that the county court wmust, in accordence with its provisions,
place to the credit of each gpecial road district found in its
county the taxes arising upon the property found in each of such
special road dlqtricto by virtue of the provisions of Section 1l2a
of Article X of the Constitution of 1945 and Section 8527 of
H.C.5.H.Be No. 784 of the 63rn Genersl Assembly,

: Respectfully submitted,
L\J'j.LL Fo huh’({l Jr.

APPROVED Assistant Attorney General

J. E. TAVLOR
Attorney General

WFB:HR




