Section 9417, Mo.R.=.A., applicable
to all expenses incurred in proceed-
ings to declare person of unsound
mind and to appoint guardian.
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ilonorable L, Madison Bywaters
Prosecutlng Attorney

Clay County

_Liberty, Hissourl

Dear oir:

\ie hereby acknowledge recelpt of your letter of
liay 9, 1947, requesting an opinlon from this department,
which reads as follows:

"At the request of the Ulay County
Soclal security Commission, the Probate
Lourt instituted incompetency proceed-
ings against the sbove named and he

was declared lncompetent on larch 6,
1947, end the public adminlstrator hes
been appointed as hils guardlan,

"Under the provisions of Ceetion 9417,
the Probate Court is glven the right
to walve court costs in guardianshilp
proceedings when in the opinion of the
Court the aged person 1s unable to
ragsume sald expense, :

"The Clay County Probate Court i1s de-
sirous of an opinion as t6 whether or
not the provisions of the sectlon afore-
said apply to the court costs incurred
in the proceedings to have the person
declared Incompetent, as well as the
court costs which will accrue 1ln the
future In the administration of the
guardisnshlp estate."

sSection 9417, do. Re S. A., provides as follows:
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"Beneflts hereunder shall be dellvered -
to the applicant in person or, in the
event of his incompetency, to hils legally
appointed guardian, and 1ln the case of

a dependent child to the person or rela-
tive with whom he lives., All guardianshlp
proceedings in the case of an applicant
or recilplent shall be carried out without
fee or other expense, when in the opinion
of the Probate Court, the aged person is
unsble to assume sald expense, At the
diseretion of the court such a guardlan
may serve without bond,

"ihenever any reciplent shall have died
after the issuance of a bencfit check to
him, or on or after the date upon which
saild benefit check was due and payable to
him, end before the same is endorsed or
presented for payment by the reclipient,

the Probate Lourt of the county in which
sald recipilent resided at the time of hls
death shall, on the filing of an affidavit
by one of the next of kin, or creditor of
sald deceased reciplent, and upon the court
being satisfled as to the correctness of
seld afflidavit, make an order authorizing
and directing such next of kin, or creditor,
to endorse and collect sald cheeck, which
shall bs paid upon presentation with a
certifled copy of sald order attached to
the check and the procesds of which shall
be applied upon the funeral expenses and
the debts of sald decedent, duly approved
by the Probate Court, and 1t shall not be
necessary that an administrator be appoint-
ed for the estate of sald decedent in order
to collect sald beneflt check. No cosis
shall be charged in sald proceedings,"

The preclse question presented is whether or not the
term "all guardianship proceedings," as used in the above sec-
tilon, includes the inquisition, the declaration that the subject
18 of unsound mind and incapable of mansaging his affalrs and .
the appointment of a guardlan, or merely refers to the actual

~
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appointment of a guardien and the fubure administrotion of the

‘guardianshlp estate.

#& submit that action to heve a person declared of
unsound mlnd and a guardien appolnted is generally considered
as one procecding. No line can be drawn which will separate
cr divide such proceeding into two perts. In some Jurisdic-
tlons a procecding to adjudge a person incompetent end appoint

- a guardian may be had independently of and epart from proceed-

ings to ingquire into the sanity of sueh person and hils commlite
ment to an institutlon, In these jurisdictions an independent
and valld proceeding for the eppointment of a guardian 1s not
affected by a prior invelid proceeding in which the alleged 1n-
competent was adjudged incompetent (44 C.J.5., iec. 40, p. 102).
Ho Ilssourl case has been found to support this view. On the
contrary, the cases in this state hold that if-the insanity
inquisitlon judgment is void the appolntment of the guerdian 1is
also void. In Jkelly v, The liaccabees, 272 . . 1089, it was
sald, at page 1090: S

"eptember 20, 19£2, insured was ade ~ \
judged insene by theo probate court of

Josper county, end his wife, Zeatrice

- -kelly, was appointed as hils guardisan.

S T

" % ¢ Insured was not present at the
heering in the probate court, but the

court appointed an attorney to represent
‘him, This, however, could not toks the
place of service, and there is no such
contention. lhere can be no escape {rom
s the coneluslon that the judgment of the
probate court adjudging insured to be

insane 1s absolutely void and without

effect because of faillure to serve notice
upon Insured as required by law. Said
Judgment, being wholly void for want of
Jurisdlction, is sibject to collatoral
attack, {(Cases clted.) .1lnce the sanity
inquisition judgment was vold, it follows,

of courze, that the appoiniment of the

sucrdian was also vold,® o
e can infer Trom this that the insanity inquisitlon and the
appointment of a guardian are wmade in the same proceeding, -
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e belleve that 1t is a common practice for the terms

guardianship proceedings® and "insanity proceedings" to be used
interchangeably; that both these terms refer to the insanity
inquisition, the declaratlon that the subject 1s of unsound mind
and incapable of managing his effairs, and the appolntment of

a guardian to manage sald affairs, - The court in the Skelly case,
supra, referred to the Insanlty proceedings as "the guardianship
proceedings.” And elso in the case of Shanklin v, Boyce, 275
Mo, 5, the court referred to the inquisition of insanity as "the
proceedings: for the appointment of his gusrdian," It was said
at page 14: :

i % % Hor ls it denied that the proeessd-
ings for the appointment of hils guardian
were had and conducted without any notice
‘vhatever to the plaintiff and without his
personal presence in the probate court at
the time of the slleged Inquisition, #% # ¥

' Thus it is clear that the courta recognize no distinc-
tion between the aforesaid terms, and further that when the -
" Legislature used the term “guardlanship proceedings" in Sectilon
9417, it had reference to the entire proceeding, that 1ls, the
“insanity inquisition and the appointment of a guardian. iie cane-
not belleve that the Leglslature intended to limit the walver of
expenses. on the part of the recipient of soclal securlty funds
to the expenses incurred in the: actial sppointment of a guardian
and to requlre such person to @ssume the costs of that part of
the procesedlng which went on before and resulted in a finding
that said person was of ungound mind. ’

' Conolusion

Therefore, it is the opinion of this department that
the provisions of Seetion 9417, lMo. R,S.A., apply to all expenses
incurred in the proceedings to declares & person of unsound mind
and incapeble of mansging hls affalrs and to appoint a guardian
- to manege said affairs and carry out the edministration of the
guardienship estate in the future.

: Respectfully submitted,

, DAVID DORNELLY
APPROVED: : « Assistent Attorney General

T o, TAYLOR

_Attornev General .. _. Y o T ¢ S




