. It

. SCHOOL F t, . Fings fer violation of the Criminal Laws, in-
CONSERVATION} eluding the violation of the Fish-and Game or
. 1 Conservation Laws and Regulations, should be
. pald to the county school fund; the magistrate
+ 18 not under a duty of forwarding the same to
‘the Department of Revenue; the same does not
o to the credit of the Conservation Commission,

Janwary 22, 1947

FILED

Hortorable A, J. Bolinger o B
Judge ef the Probate Court ‘ ‘
Versailles, Missourl '

Dear 3Sim
This acknowledges your request, which 1s as follows:

"Section 7, Article 9 of the recent
constitution not much changed from
Section 8, Article 11, of the 1875
Constitution provides, that all fines
end penalties for breach of the penal
laws ¢f the state shall be paild into
the county scheol fund,

"Sectiens 10 and 11 of Senate Bill 366
make 1t the duty of the Magistrate to
report to the Conservation Commission
all fines apsessed for vielation of the
fish and game law and to transmit the
said monles to the depariment of revenue;
which shall deposlt the same to the
ocredit of the Conservation Commisslon.

"Are not these provisioens in cenfliet
with the constltutlion, and te whom shall
we pay fines collected for such viola-
tions%"

Replying thereto, i1t appears thet Senate Committee
Substitute for Senate Bill No., 366 repeals Seotions 8864 to
8882, R.S. 1939, and enacts in lieu thereef twenty-seven new
gections covering the powers of the Conservation Commisalon,
Section 11 of said bill provides, inrpart, as follows: -

"A1ll moneys payable under .he provisions
of this chapter szhall be yromptly trans-
mitted to the division of collection in
the department of revenue, which shall
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deposit the same 1n the state treasury

to*tge*credit of the “onservation Commission.

Your guestion becomes cne of statutory construction and
perhaps more so than it does of whether there is 2 conf'liet
between the constitutional provisions. Your question conecisely
stated appears %o be this: Should fines collected for breach
of the laws or regulations of the Conservation Commission be
sent to the Department of Revenue and be by them deposited in
the State treasury to the credit of the Conservation Commission?

Section T of Article IX of the 1945 Missourl Constitution
progigis, among other things, wlth reference to school moneys,
as follows:

"# % % % A1] interest aceruing from invest-
ment of the sounty school fund, the clear
proceeds of all penalties, forfeitures and
fines collected heresfter for any breach
of the penal laws of the State, the net
proceeds from the sale of estrays, anduall
other moneys coming into saild funds shall
be distributed annually to the schools of
the several countlies according to law."

Section 43 of Article IV of the 1945 Missouri Censtitution,
with reference to the Conservation Commission, provides:

"The fees, moneys, or funds arlsing from
the operation and transactions of the com-
mission and from the application and the
administration of the laws and regulations
pertaining to the bird, fish, game, for-
estry and wildlife resources of the state
and from the sale of property used for sald
purposes, shall be expended and used by the
commlssion for the oontrel, management,
restoration, conservation and regulation of
the bird, fish, gamc, forestry and wildlife
resources of the state, including the pnr-
chase or other anguisﬁtion of property for
said purposes, and for the administration
of the laws pertairing thereto, and for no
other purpose."
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Section 8 of Article XI of our 1875 Constitution, per-
taining to the county school fund, provided:

"All moneys, stocks, bonds, lands and

~ other property belonging to & ceunty
school fund, also the net proceeds from
the sale of estrays, alsc the clear pro-

ceeds of all penalbies and forfeltures,
and of all fines collocted in the several

' ecounties for any breach of the penal or
military lawe of the State, and all moneys
which shall be paid by pgersecns as an .
equivalent for exomztion from military
duty, shall beleng to and be securely in-
vested and sacredly preserved in the
several countlies as & county public school
fund; the income of which fund shall be
faithfully appropriated for establishing
and maintaining free publis schools in the
several counties of this Statel"

seotien 16 of Article XIV of our 1875 Constitution, per-
saining to the powers of the Conservation Commission, which
was adopted as an amendment in 1937, provided, among other
things, the following:

" % # % ¥ The fees, monies, or funds
arising from the operation and trans-
‘aetions of sald Commission and from the
~application and the administration of

the laws and regulations pertaining to
the bird, fish, game, ferestry and wild
life resources of the State and from the
sale of property used for saild purposes,
shall be expended and used by seaild Com-
mission for the control, management,
restoration, conservation and regulation
of the bird, fish, game, forestry and
wild life resources of the State, in-
cluding the purchase or other acquisition
of property for sald purposes, and for
the administration of the laws portaining
thereto and for no other purpose, * % *"
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It will be seen from the above that the provisions of
the conservation amendment, whlch was in 1937 adopted as
part of the Constitution of 1875, were carried forward into
the 1945 Constitution without change insofar as conscerns
the powers of the Conservatlion Commission over monies, fees
or funde arising from the operation and transactions of the
Commission and from the appllication and administratlon of
the laws and regulations pertaining to the bird, fish, game,
forestry end wildlife resources of the State, ete. It would
seem, therefore, that if there 1s any change in the constli-
tutional law regarding dispositlion of fines, the change must
be on account of changes in the constitutlonal provisioens of
Section 7 of Article IX of the 1945 Constitutlon from what
the provisions en the same subject were in Section 8 of
Article XI of the 1875 Constitution. Both of seid last twe
mentioned sections are found in the Constitution under the
article on educetien,

Said Section 7 of Article IX of the 1945 Constitution
has two new provisions, %o wit, (1) that "all real estate,
loans and investments now belonging te the verious sounty
and township school funds: shall be liguidated and reinvested
in bonds, "and sacredly preserved as a county school fund,"
and (2) that any county mey by & magoriby vote "eleot to
‘distribute‘annuallg to 1ts schoold the proceeds of the ligui-
gated school fund,” in such manner as may be prescribed by

G.W »

The said Seciilon 8 of Article XI of the 1875 Constitution
provides that "the clear proceeds of &1l pensltles and for-
feltures, and of all fines collected in the several counties
for any breach of the penal or millitary laws of the State,

* ¥ % ghall belong to and be securely invested and sacredly
preserved In the several countiles as & county public school
fund; the income of which fund shall be falthfully appropriated
for establishing and maintaininﬁ free public schools in the
saveral countlies of this State.” '

Section 7 of Article IX of the 1945 Constitution pro-
vides that the cownty school fund shall censist of the present,
at that time, county school funds but that they he converted
into bonds "and sacredly preserved as a county school fund.,"

It also gives the option by a majerity vote to "distribubte
anngally- sald funds, 1f and when the Legislature so provides
by law,

In the 1945 Constitution said Sectlon 7 provides that
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all interest acerulng from the county school fund shall be
distributed annually to the several county schools "according
to law." In the 1875 Constitution the similar sectien (8 of
Article X1) provided that "the income of which fund shall be
falthfully appropriated for establishing and maintaining free
public schools," and this provision appears to be the same

in the one as in the other Constitution,.

However, said Section 7 of Article IX of the Constitution
of 1945, while using the same wording as to fines, to wit,
"the clesr proceeds of all penalties, forfeitures and fines
collected hereafter for anj breach of the penal laws ef the
State," requires that they be "distributed annually to the
8chools of the several counties according to law." But
Section 8 of Article XI of the 1875 Constitution required
sald clear proceeds of all penalties and forfeigures, and of
all fines collected for breach of the pensl laws, to be
(not distributed) "secnpely invested and sacredly preservad"
88 a county publiec school fund,

~ While 1t will be seen that there are a number of changes
made by the 1945 Constitution from the provisions of the 1875
organic law, yet they do not on prineiple or in terms change
the disposition of the fines assessed and collected on account
of wiolatien ef the Flsh and Game Law., The fact shat the new
Constitution provides the money arising from such fines shall
be distributed instead of preserved (as the old Constitution
did) can be no reason for saying they shall be paid to a
different body.

. The section in the old Constitution used the words
"shall belong to" and be invested and sacredly preserved as
a school fund, but the meaning of the new Constitutien, that
these same funds "shall be distributed annually te the schools
of the several counties according to law," is ldentical with
the meaning of the parallel section in the oldcCenstitution,
In both, the sectlion in the old Constitution and the section
in the new Constltution, the fundamental law requires sald
money to be pald to the schoel fund., The former required it
to be preserved and all the interest pald ocut to the schools,
while the latter dees not require it te bhe preserved, but
provides 1t shall be distributed. Distributed to whom? The
Constitutlion definitely answers that questien, It says it
"sha%i be distributed annually to the schools of the several

Bearing in mind the presumption of censtitutionality of
statutes enacted by the Legislature, we have considered this
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question with a view of reaching the conclusion 1t was con-
stitutional for the Legislature to provide that fines collected
because of violation of the conservation lawzs sheuld be paid

to the Commission, but we cannot do so because there is no
changs in the fundamental law from which we may conslude that
under the 1945 Constitution saild money arising from such fines
goes in a different way from what 1t did prior te the adoption
of the 1948 Constitution,

Both Constitutlons use the same language in defining what
property l1s covered into the sshoel fund, Both say "the clear
proceeds of all penalties (and), forfeitures and (of all) fines
for any breach of the penal laws" shell go to the ceunty sehool
fund, and the conclusion necessarily follews that the con-
struction of the previsions of the sectlion of the new Constitu
tion 18 the same as that of the old Constitution, :

This leads to inquiry as te what construetion should the
similar section in the old Constitution have, We have made
inquiry and are informed that ever sinece the adoption of the
1937 amendment ereating the Conservation Commission the _
administrative offleclals having in charge the enforeement of
these laws have been paying sald fines te the county seheol
funds of the various counties, The gonstrustion of a statute
by the executive department having charge of the enfercement
of the same over a peried of years, though not binding con-
clusively on the courts, 18 given weight, 1n State ex rel.
Hanlon et al. v. City of Maplewooed et al., 99 S.W, (24) 138,
231 Mo. App. T39, The Court applied the above doctrine, and
sald, l.c. 143, E.W: ‘

"This construction of the statute by
respondents appeers to be reasenable in
view of the language of the statute 1t-
sell, and is entitled to great welght
because 1t iz the construstion of those
who, under all the previsions of the
article prescribing the dutles of HL-
ficers of such cltles, are charged with
the responslbility of the government
thereof, State ex rel. Gass v, Gorden,
266 Mo. 394, 412, 181 8.w, 1016, 1021,
Ann, Cas, 19188, 191."

~ Further, thiz same question that ls here considered was
ruled by the Supreme Court of Misseuri, en bans, in 1906, in
the case of State ex rel, v, Warner, 9& 8.W, 962, 197 Mo. 650,
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where 1t was held that:

"The fines authorized to be imposed for
& vioclation of the Game and Fish law of
1905 belong %o the scheol fund, and
section 64 of that act, requiring all
such fines to be paid into the State
Treasury to be applied in meeting the
exXxpenses of enfeoreing the law, is in
conflict with section 8 of earticle 11 of
the Constitution, which requires all
penalties and forfeitures collected in
the several counties for any breach of
the penal or military laws of the State
to be added to the county school fund,
and such fines when collected must be
added to that fund,"

The statute there consldered, in terms, provided that
the moneys collected from fines, penaltles or ferfeltures
under the Fish and CGame Law should be paid to the State
Treasurer and placed to the credit of the game protection
fund, The Court held that such a statute was uncenstitutiobnal
because the section of the Constitution requiring the proceeds
of fines for violation of the penal laws to be pald to the
schools was violated, The opinien there recites, 1l.ec. 654 Mo:

"By seetion 66, it is provided that
'moneys collected from fines, penalties
or forfeltures, under this act, be-
longing to the game protection fund,
shall be paid over by the offlcer author-
lzed to collect mald money to the State
Treasurer on or before the first day of
each month,!

"By section 64, it i1s enacted that 'all
moneys sent to the State Treasurer in
payment of ., . ., fines, penalties, for~
feltures, shall be set aside by the State
Treasurer and shall constitute a fund,
knewn as the "Game Protection Fund," for
the payment ef the salary of the state
game and fish warden, his necessary ex-
penses, also for the payment of deputy
game and fish wardens and their necessary
expenses,'
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"By other sectlons, the game and fish
warden 1s authorized to appeint deputies

. - fer each Congressiecnal distriot, and,
furthermore, by sectlen 53, 'all sheriffs,
deputy sheriffs, marshals, constables or
‘other pesace officers, are declared to be
ox officio game and fish wardens,' The
2ot bristles with impaling provisions, the
vielation of which are denounced, seriatim,
as middemeanors, to be punished as criminal
- of fenses by fines (and by imprisonment, in
case the fines are not paid), ranging from
$5 to $1,000, and the scheme is that all
these fines should he paid to the State
Treasurer to swull the corpus of the !'Game
Protection Fund,' out of which fund comes
the expenses of enforeing the law.

"At a certalin time, one Weber was convicted
before 2 justice of the pesce in Jackson
county of a misdemesnor for violating one
of the provisions of said act, and was
muleted in a fine of $50, which he paid,
This fine was turned over teo respondent,
Warner, 28 county treasurer of Jackson
County, who credited the same to the school .
fund of that county, Whereat relator
brought this original proceeding to com-
- pel, by the moving writ of mandamus, said
county treasurer to turn over said fine
to the State Treasurer te be by him credited
to the 'Game Protection Fund,'!

"An alternative writ lassued, directed to
respondent, requiring him to pay over sald
$50 to the State Treasurer for the use of
said fund, or show cause why he has not so
done. To this alternative writ, respondent
made return interpesing divers grounds as
leause' for not obeyling our writ. The only
cause, deemed of consequence, 1s that where-
by the constitutionality ef those provisions
of the a2ct requiring such fines to be con~
verted into the state treasury and into saild
fund 1is challenged, It is insisted saild pro-
visions violate sectlon 8, article 11, of our
Constltution, reading thunz
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"tA1l , , . , the clear proceeds of all
penalties and forfeitures, and of all fines
collescted in the several counties for any
breach of the penal or military laws of the
State . . . , shall beleng to and be secursely
invested and sacredly preserved in the several
counties as a county public schoel fund; the
inceome of which fund shall be faithfully ap-
propriated for establishing and meintaining
free public schools in the several counties
of this 3State.!

"On the ceming in of this return, relator
demurred thereto., Thereby the question sub-
mitted bhecomes one of law and the issue will
be treated as single and sharply defined as
polnted out.

"Does the statutory disposition ef these

fines impinge upon the state Constitutlon?
That is the question here, and, in our
opinien, that wuestion must be answered in
the affirmative, It is with Judicial re-
luetance we are constrained bo this notion;
for the law is & wholesome one. The mis-
chiefs struck at and to be retarded are
manifest; the beneflits in view and to be
advanced, many and salient; and in so far

as this holding tends to emasculate the law
and defeat its purposes (if so it results)

by reducing somewhat the fund for its en-
forcement, 1t becomes a matter eof pronounced
solicltude and gravity. DBefore any provision
of 2 statute may bhe declared unconstitutienal,
the courts should allow full play to all wise
rules and maxims of construction and inter-
pretation - lnter alia, that 1ts unconstitu-
tionellty should be so palpable and obvious
as to leave no room for reasenable doubt in
the ceurt's mind., (8tate v. Layton, 160 Mo,
l,e, 499,) Another unbending rule is that &
state legislature (in contrass to the federal
Congress) has all legislative power net pro-
hibited te it by the state or federal Constitu-
tien, (State ex rel, v. Sheppard, 192 Mo, 497;
Cass County v. Jack, 49 Mo. 1.,c. 199.) But
eonsidering, &= we are hound to consider, the
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constitutional provisien, supra, as im-
perious, as written by plain men In,plain
language for a plain and high purpose;

and approaching, as our duty is, the legis-
lation in question without Judicial aus-
terity or over-reflinement of interpretatioen,
we have been able to arrive at no other con-
elusion than that fines arising from punish-
ment of violators of the act in question,
like all other fines arising from punishment
inflieted by the oriminal law, are devoted
to a oenstitutional purpose of inflexible
stif'fness, to-wit, the education of the little
ones, the children, eof Missouri.

From the above 1t wlll be observed that the statute, 1if
one were passed by the lLegislature, diverting the proceeds
of fines on account of violation of the penal laws from the
publiec school fund would be uncenstitutlonal, However, 1t
does not become necessary in the matter before us to rule
this statute here consldered to be uneconstitutional, but on
the contrary it 1s our duty to uphold the censtitutionality
of same unless there is no reasonable view to take and reach
the conclusion that i1t is constitutional. There ig a reason-
able view te take in reaching the conslusion that it 1s con~
stitutional, :

In 59 ¢. J., page 1096, par. 646, the law 1s thus
declareds

"If possible an amendment will be Bo con-
strued as to uphold 1ts constitutionality

rether than to render it unconstitutional,
* % % w1 .

The Legislatiure is presumed to know thel constructien
that has been placed by the courts upon the statutes, and 1t
is therefore & falr view to take that the Leglslature knew
that it would be in violation of the Constitution te dlvert
sald fines frem the public school fund. The conclusion
necessarily follows that when the Iegislature wrote inte
Section 11 of sald Senate Bill that all moneys payable under
the provisions of that chapter should be depcsited into the
S8tate treasury to the oredit of the Conservation Commission,
they did not mean to include therein the moneys collected in
fines arising because of violations of the Conservation
Commission's laws or regulations, Sald Sectlon 1l of sald
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blll does not appear to violate the Constitutlon when this
construction is placed upon it,

Coneclusion.

- It 18 our opinleon that moneys collected as fines and
penaltles for breach of the penal laws of the State, in-
cluding breach of the laws or regulations under the Juris-
diction of the Conservation Commlssion, ars required to be
peid into the ceunty school fund of the county in which the
conviction is obtalned, and 1t is not the duty of the magis-
trate before whom such conviction 1s obtalned to transmit
said moneys to the Department of Revenue,

Very truly yours,
DRAKE WATSON

Assistant Attornsy General
APPROVED:

J. E. TAYIOR
Attorney General

DWsml




