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COUNTY COURTS: COuntf,ﬂierk may not take acknowlt _ments of various
: ; types of conveyances of real estate but may take all :
Céi) C§2f;éiz) oaths or affirmations as are required by law or that |
’ mey be incident to the exerclise of the powers and
dutles of his office or incident to the powers and
proceedings of the county court in which he 1z clerk, |
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toncrable George ['y Adams
‘rosecuting Attorney
Audralin County

Lliexico, Missouri

Lear lr, Afdams:

This will acknowledge rcceipt of several comnuni=-
catlons requesting an officiel opinion from this derartment,
For the sske of bevity we have restated your questions,
which we have construed to be as follows:

First, 1s the county elerk suthorized
tc take all types of oaths and affire
mations’

And, secondly, ls the county clerk
avthorized tc take acknowledgments 1n
the conveyence of real estate?

Sectlion 12 of Senate Bill 483, of the 63rd General
Aszembly, reads as follows:

"The clerk of the county court shall
have power anG 1s authorized to sdmin-
ister omths and affirmetions in all
matters and proceedings incident to the
exercise of the powers and duties of
his offlice, and incident tc the powers
and proceedings of the county court of
which he 1s clerk; and shall have power
and suthorlity to administer ocaths and
affirmations, and to take and certify
depositions within the respective coun-
ties in all cases where ocaths or affir-
mations are require¢d by law to be ad-
ministered. And, when required, he
shall affix thereto his jurst and the : .
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seal of the county court of which he
is clerk," ‘

It will be noted that this section does not zive
thhe county clerk the brosd power of taking any oath or af-
firmation but rather limits him to taking oaths and affir-
mations that are required by law to be taken snd osths snd
affirmastions that are incident to the powers and duties of
his office or incident to the powers and proceedings of the
county court,

In considering the second quéation presented to us
we direct your attention to Section 3408, R, 8, Mo. 1939,
which provides: :

"The proof or scknowledgment of every
conveyancs or instrument in writing
affecting real estate in law or equity,
including deeds of married women, shall

be tsken by some one of the following
courts or officers: First, if acknowl-
edged or proved within this state, by

some court having a seal, or some judge,
Jjustice or clerk thereof, notary public,

or some Jjustice of the peace of the

county in which the real estate conveyed

or affected is situated; second, if
acknowledged or proved without this state,
and within the United States, by any
notary public or by any court of the

United States, or of any state or terri-
tory, having a seal, or the clerk of any
such court, or any commissioner appointed
by the governor of this state to take the
‘acknowledgment of deeds; third, if acknowl-
edged or proved without the United States,
by any court of any state, kingdom or
emplire having a seal, or the mayor or chief
officer of any city or town having an of-
ficiel seal, or by any minister or consular
officer of the United States, or notary
public having a seal,”

This section specifieally provides that the clerk
of & court heving a seal may take acknowledgments of every
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conveyence or instrument in writing aeffecting real estate,
This presents the question of whether or not the county
court is still a "court" under the Constitution of 1945, In
the case of State v. Horn, 79 S, W. (2d) 1044, the supreme
Court of Missouri sdopted the following as a definition of
a "court": (1. c, 1045)

" # A court has been defined to
'consist of persons officially ss=-
sembled under authority of law, at

the appropriate time and place, for

the administration of justice, A

time when, 2 place where, and persons
by whom judicisl functions are to be
exerclsed are essentisl to complete the
idea of g court in the generasl legal
acceptence of the term,' x x "

You will note that one of the reguirements is that
a court rtas the power to perform Judiciel functions, Towever,
the judiclal power of the state was vested in certain named
courts by Section 1, Article V of the Constitution of 1945,
which reads as follows:

-"The Judicisl power of the state
shall be vested in a supreme court,
courts of appeals, circuit courts,
probate courts, the St, Louls courts
of criminal correction, the existing
courts of common pleas, magistrates
courts, and muniecipal corporation -
courts,”

This section is the same in substance es Section 1,
of Artlcle VI of the Constitution of 1878, whieh reads as
follows:

"The judicial power of the State,

as to matters of law end equity,
except as in this Constitution other-
wise provided, shall be vested in a
Suprene Court, the St. Louls Court of
Appeals, circuit courts, criminal
courts, probate courts, county courts
and runicipal corporation courts."”




I'ne gbeve scetion wa:z under considerstion in the
caze of State ex rel. Mcvonald ve Lollls, 33 S, 4. (2a) 23.
in this cace the question before tlie court wes whether cr not
& circult court 1n vecestion ha. the auvthority to hear and
wetermine clection countests, in- determinings this question
the court stetzd st 1. ¢. 9¢ and 100:

"It will be not=d that the act in
question invests the Judres of cir-
cult courts in vecation with juris-
oleticn and authority to hear and
cetermine contests of primery elec-
tions, =section 1 of article 6 of the
Constit.tion providesc that the judicial
pover of the state, ac to metters of
lew end equity, except as otherwise
orovided in the Constitution, shall be
vested in the cocurte nemed in said
section, A judce of g court in vaca-
tion is act 2 court. 1It, therefore,
logically follows that, if the hearing
nd determinstion of the contest of a
orimary election in the manncr provided
iIn celd aet is the exercise cf Judicial
power, 2 law whiech attempts tc confer
such vower on & judge in vacation would
be in vicletio: of section 1 of erticle
€ cf the Constitution which lodres such
power in the courts,"

"Ihe hesring and determination of the
contest of a primery election in the
manner prcviced in the aet in question
belng the cxercise of judieial power,
that nart of the act whien attenpts to
vest & judpe in vecation with Jurisdic-
tlon ani authority to exereise such
power is violative of seection 1, article
6, of tie Constitution of the state
which vests the judicial power of the
state, &s to matiers of law and ecuity,
in the couris therein named, cxcept &s
otherwise provided in the Constitution,"

Further svidence thet the Constitutional Convention
never intended thes county court to have judiclal powers, is
shown by the fact that the county cowrt was nemed as one of




those bodies wherein the Judiclal power of the state is vested
in the Constitution of 1875 but was excluded in the like sec~-
tion in the Constitution of 1945, Also, tThe sectlon of the
Constitution of 1945 that srovides for the county courts is

now found in the article headed "Locel Government" axnd not in
tne artliecle headed "Judiclel vepartment" where it was found

in the Constitution of 1875, Ana lastly, the oificers compris-
ins the county couwrt were referrcd to as "Jjudzes" in section 36
of Article VI of the Constitution of 1875, whereas now they

are referrcd to as "members" in Section 7, Article VI of the
Constitution of 1945, Thercfore, since tne legal definition of
"court" requires that. it have power to exercise judicial func-
tions, and since the judiciel power of this state 1s vested in
certain nemed bodles by the Constitution of 1945, which coes
not include the county court, we must arrive at the lozical con=
clusion that a county court is not a "court" in the legal sense.

e believe that there can be no dcubt that "court"
ag ussd in Sectlon 3408, supra, should bs given the strict legal
definition and that i1t was the intention of the General Assembly
that clerke of this tyve of courts should have the power to
tale acknowledgments for a coaveyance of real estate and not
clerks of any administrative tribunal which mizht possecs some
cuasi Judicial powers., .

Conclusion

I'herefore, it is the opluilon of this deparbment that
the county clerk may take oaths and affirmations in all matters
and prceeecdings ineldent to the ozercise of the powers and duties
of his office end ineident to the powers and proceedings of the
county court of which he is clerk, It is further our opinion
thet the county clerk is not authorized to teake acknowledzcments
el counveyances or instruments in writine affecting real estate.

tespectfully submitted,

FIRSATHG wILSON
o Assistant Attorney General
ArralviDs

Jo =e TAYLOR
At{orney General

Pa1BEG




