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State Soclal Security Commission:

Jefferson City, Missouri - /
Attentioh: Mr, Proctor N, Carter
Gentlement

This wlll acknowledge receipt of your request for an
officlal opinion, which letter reads; ‘ .

"Senate B1ll 349, recently passed by the
Genheral Assembly, establishes a State
Department of Public Health and Welfare,
In Sectlion 7 of this bill it is provided
that

"1411 employees of the department

of public health and welfare shall
be persons of good character and
integrity and cltizens of this state
for at leaat two years next before
taking the examinatlon. # & !

"The Constitution of Missourl, 1945, Article
VII, Sectlion 8, provides as followsg

"INo person shall be eleected or
appolinted to any civlil or military
offlce In thls state who 1ls not

a cltizen of the Unlted States, and
who shall not have resided ln this
gtate one year next preceding hils
electlon or appointment, except that
the residence ln this staTe shall not
De necessary in cases of appointment
To administratlve posiftions requir-
Tng tecunical or speclalized s%iII or
knowled;e.' " (Underscoring ours)"

"It 1s my understanding that the ahove con-
stitutlonal provlision 1ls substantlally the
same as the previous provislon on this sub=-
Ject with the exception of the new matter,
or additlon, as underscored above,
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"As I have previously advised you, we have:
found 1t Inereasingly difficult to recrult,
hire and retain professlonally trained

soclal workers to fi1ll certaln key positions
in our orgenlzatlion, I refer only to posil=
tlons in thils ageney which requlre preduate
training 1n recognized and accredlted schools -
of soclal worlk, These poslitions, we consider
to be of a technlical nature requiring speclale-
ized knowled;e,

"Questions

"(1l) Does the new matter or exception in
Article VII, Sectlon 8, Constitution of
Missourl 1945, relate only to, and apply
to, public offlcers, or does it apply to
any person appolnted to an sdministrative
poslition requliring technical or sapecial-
ized skill or knowlodse?"

Section 10, Article VILI, of the Constitutlon of 1875 reads:

"No person shall be eleccted or appointed Lo
any office in this state, civil or mllltary,
who 18 not a citizen of the United States,
and who shall not have resided 1In thls state
one year next preceding hls electlon or
appointment.,"

Sectilon 8 of Artilcle VIT of the Constltution of 1945,
practlcally follows the languaze used in the foregolng Consbitu=
tional amendment and adds thereto that part underscored as herein-
alfter shown,

"o person shall be elected or appolnted to any
civil or military office 1in this state who 1s
not a citizen of the Unlted States, and who
shall not have resided In this state one year
next preceding hils election or appolntment,
excopt that the regldence 1n thls state shall
not be necessary in cases of appointment to
adninistrative positions requirin: technical

or specialized skill or knowledge." (Under-
scoring ours)

Under Section 10, Article VIII, supra, the decislons all hold
that sald provision pertains solely to offlcers and not employees,
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3ee Kirby v. Nolte, 164 S5, W. (2d) 1, l.,c. 9 and 10 whereln the
court held that the director of personnel 1n St,., Louls was an
officer and not an employee and, therefore, comes within the
provision of Sectlon 10, Article VIII, supra, prohiblting officers
from belng appolinted unless they have resided in this state at
least one year lmmedlately precedings thelr appointiment,

The question now 18, does the underscored portion of Bectlon
8, Article VIL, supra, apply solely to offlecers or does 1t apply
1ikewise to employees? There is a well established rule of statu~
tory constructlion that a statute should bhe construed so as to
agcertaln and zive effect to the legislatlve intention expressed
therein, - (See Wentz v, Price Candy Co., 175 5, W, (2d) 852,
352 lo. 1, also American Dridge Co. ve. Smith 179 3, W. (&d) 12,
352 lMo. 618), The courts have also ruled that construction
appllcable to statutes also applles to the constructlon of Con=-
stitutlons, (See State ex rel, Duchanan Counby v, Lwmil, 146 3,W,
783, 242 llo., 293). Also the courts have held thet members of
conatltutional conventions are presumed to have known of vorevious
conatructlon given former constitutilional provislons by the Supreme
Court and that in adoptlng, in a later Constitution, words and
texts of another which has been construed by a court of last
resort 1s presumed, in the absence of contrary intention, to have
been done to gilve the adopted words their adjudlcated meaning,
-In Ludlow=-8aylor Wire Co. v. Wollbrinck, 205 5. VW, 196, 275 llo.
339, le.c» 355, the court sald:

" 4 4t 4 The rule is flrmly settled that the
adoptlon in a later constitubtion of the words
and context of another, which had beon con=-
strued by a court of last resort, 1ls presumed
(in the absence of a contrary intentlon) to
have been done to zlve the adoptced words thelr
adjudicated meaning., (6 Re Co La, p. 54, sec,.
49, and casesa ocilted,) s v 2"

Under general rules of stalubory construction the underscored
portion of Section 8, Article VII, Constlitutlon of 1945, refers
back to the subject, which 1s, appolinted and elected oilflcers,
slnce the first part of sald constltutlonal provision refers solely
to the appolntment and slectlon of officers, The underscored part
of sald constltutional provislon merely provides that the residence
requirement (not citizenship) shall not be necessary in case of
appointment (not elected) to adminlstratlve position requiring
technical or speclalized skill or lknowledzge, No doubt the delegates
at the constitutional convention had in nlnd the decilslon rendered
by the Supreme Court in State ex Inf, v. Bode, 342 lo. 162, 113
5. We (2d) 805, whereln the Supreme Court held that Dode was an
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officer but that he was not required to have resided in the state
one year preceding hls appolntment, since his appointment was cone
trolled by a later constitutlional amendment (Sectlion 16, Artlcle
XIV, Constlbutlon of Mo.) which created the Conservation Commission
and which left the sppointment of Bode, the director, to the State
Conservatlon Commission,

Posltlon has often been defined to be anmlagous to offlce.
In Frazler v, Elmore, 173 3. W. (2d) 663, l.,c. 565, 180 Tenn, 232,
the court sald: :

" s 4 & Webster defines 'office! as an 'asslpned
duty or functlon.! Synonyms are post, appoint-
ment, situatlon, place, positlon; and 'office
commonly sugzests a position of (especially
‘public) trust or aubthorlty.' DBouvier defines
toffice! as 'a right to exerclse a publilec
function or employment, and to take the fees

and emoluments belonging to 1t'; agaln, 'e
publie charge or employment,! 2 Douv. Law
Dlct., Rawles Third Revlsion, p. 2401, The
opinion of this Court in Jones, Purvis & Co.

ve. Uobbs, 63 Tenn, 113, at page 120, quotes
Blackstone's definition of office aB 'a right

to exercise a publlec or private employment, and
to take the fees and emoluments thereto belonging,'"

See also Risley v, Doard of Oivil BService Oommissioners of
0ity of Los Angeles, 140 P, (2) 167, 169, 60 Cal, App. (2) 32,

~ CONOLUSION

It 1s, therefore, the opinion of thils department that the
exceptlon in Section 8, Article VII, Constitutlon of 1945, applies
only to persons appointed or elected to some civil or military
office and does not apoly to employees. That had it been the in-
tention of the framers of sald constitutional provislon to have
same apply to employees as well as officers it would have been an
easy matter for them to have Included such a provislon in clear
and unambiguous terms, :

Respectfully submitted,
AUBREY R, HAMMETT, JR.
Asslstant Attorney General
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J. E. TAVLOR
Attorney General
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