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HABITUAl: DRUNKARDs:"''rhere :is no author! ty for the, confl~ing 
o£ an habitual drunkard, v1ho does net have 

PROBATE COURT: manifestation of insanity, in the state in­
sane asylum. 

Iviarch 25, 1946 

Honorable George A. S.>Emcer· 
Prosecuting Attorney 
Boone County 
Cclumbia, Mis~ouri 

Dear Mr. Spencer: 

---·---. 
FILED 

L/ 
·,~/ 
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This will acknowledge r~ceipt of your letter of Niarch 21, 
1946, in which you request an opinion of this department, as 
i'ollows: 

"I would appreciate an opinion f1:'om your depart­
ment as- to whether. or net a habitual drunkard 
could be sent to the insane institutions and the 
county pay the expense of a·uch care and keep." 

A thorough examination of the statutes of Missouri reveals 
no section expressly authorizing the confinement of a person in 
a state hospital f'Or the insane for habttual drunkenness. If 
such authority exists, it must be.such as is implied f~om the 
terms of another statute • We think the question. pr·esente'd here 
is one of whether· such implied authority exists under ~:~ection 
509, R.s. Mo., 18~9, referred to in your letter, since a care­
ful examination of the statut13s has convii\Ced us that it exi~;1ts 
nowhere if it does not exist by virtue of said section. Section 
509 reads as follows: 

"If information, in writinr,, verified by the \i 
lit·~ informant on his best information and belief; 1 

be given to the probate court of any county 
that any person in its county is so addicted 
to habitual drunkenness or to the habitual use 
of cocaine, chloral, opium Ol" mol'phine as to be 
incapaqle of managing hls affair·a, and praying 
that an inquiry thereinto be had, the court 
shall proceed the reiri in all l'sspects as l:lere-
in provided in respect to an idiot, lunatic 
or per.son of unsound mind, and if a guar·d-
ian is appointed on such proceedings, he 
shall have the same powers and be subject 
to the same control as the guardian men-
tioned in section 451, and shall publish 
the same notice mentioned in section 4?3; 



Honorable George A. Spencer -2-

also, s~ail file an inventory and ap­
praisement, made under the provisions 
mentioned in sections 461 to 468, both 
inclusive." 

The paramount rule in construing a statute is to ascertain 
the intention of the Legislature. u.s. v. N.E. Rosenblum Truck 
Lines, 62 S.Ct. 445, 315 U.S. 50; Artophone 0-::r;.. v. Coale, 
133 s.W.(2d) 343, 345 Mo. 344; statutes in pari materia (i.e. 
those reJating to tne same subject matter,)must be considered 
to;:;ether .• , Whaler v. Buchanan Co. 111 S. W. ( 2d) 177, 342 Mo. 33. 
With these rules of statutory construction in mind, we think 
the intention of the Legislature in enacting Section 509, supra, 
was restricted to authorizinr·. the Probate Court of a county 
to appoint a guardian for a habitual drunkard. ·Section 509, 
supra, provides that ;the Probate Court shall proceed "therein 
in all respects as herein provided in respect to an idiot, 
lunatic or person of unsound mind". The section also refers 
to Sections 451, 461 to 468, and 473, R.s. Mo., 1939. section 
509, supra, therefore, refers to Art. 18, of Chap. 1, of the 
Revised Statutes of Missouri, which Article contains the 
sections ic'1mediately preceding Section 509, supra. Article 
18 refers primarily to the appointment of guardians for in-
sane persons and the duties of said guardians, and, in this 
respect, could, of course, be no authority for confinement of 
either an in~;~ane person or· an habitual· drunkard. 

That pa1•t of Article 1~ which deviates from the eneral 
subject of guardians, contains the· following sections, which. 
read'as fcillowsa 

Section 497: 
''If any person, by lunacy or otherwise, 
shall be furiously mad, or so far• dis• 
ordered in his mind as to endar~er his 
own person or the person or property of 
others, it shall be the duty of his or 
her guardian, or ether person under whose 
ca:r.e he or she may .Oe, and who is bound 
to 'provide for his or her support, to 
confine him or her in some suitable place 
until the next sitting of the probate 
court for the county, who shall make 
such order for the restraint, support 
and safekeeping of such person as the 
circumstanceb of the case shall require." 
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section 498: 
ttrr any such person of unsound mind, Hs in 
the last preceding section is specified 1 
shall not be confined by the person having 
charge of him, or there be no person hav­
ing such charge, any judge of a court of 
record, or any two justices of the peace, 
may cause such insane person to be ap­
prehended, and mny employ any person to 
confine him or her in some suitable place, 
until the.probate court shall make further 
orders therein, as in the preceding sec-
tion specified." 

Since Section 509 specificially refers back to Article lB, 
we think.that the.sections above quoted apply to habitual 
drunkards_, as well as to all other persone, if the ha.bitun.l 
drunkard falls with,.n the ter~tns of these sections. However, 
a reading of Sections 497 and 498 will show that, to come 
within these terms, a drunk~trd must be 1':t:eriou.aly mad, or so 
far disordered in his mind as to endanger his own person, or 
the p<oraon or property of others"• The latter ie, or course, 
tantamount to insanity. These sections, th5refore, are no · 
authority for the confinement of' habitual drunkards, as such, 
the latter being distinguished from drunl'~ards who have a men­
tal disorder dangerous to themselves or ot~1crs. 

'I'he sections of the statutes perta1ning to admission to 
the state hospitals for the insane, make no provision for the 
admission of habitual drunkards, as such. (S-ections 9321 to 
9359, R.s. Mo., 1939). Section 9321, R.s. ~o., 1939, provides, 
in part, as follows: 

"Persons afflicted 'with anY form of in­
sanity shall be admitted into the hospi­
tals for the care and treatment of 
same • -l:- ~' o~:-" 

Since these sections deal with the same general subject 
of admis~on of patients to the state hospitals for the insane, 
they must be read in connection with the soc tiona -referred to 
in the first part ·of this opinion. So read, they lend ad­
ditional weight to the conclusion that Section 509, supra, was 
intended to provide me~ely for the appointment of guardians 
for habitual drunkards, since they speoificially designate 
as entitled to admission to the sta.te hospitals only those who 
have soma form of insanity. 
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Vve find no cases wi tb. which to support any theory that 
habitual drunk~:.tl•ds, without insane proclivities, may ho con­
fined to a state insane institution. On the contrary,v.e 
think the general trend of the cases indicat;es the opposite. 
In Darby v. Co.bunne (1876) 1 lilo. App. 126, the court of 
appeals referred to what is now Section 509 1 supra, as a 
statute providing for the appointment of guardians. The 
court said: (l.c. 129) 

"1~ i<- * Oul:' law pl'O"\?"ides for appointing 
a guardian for such persons, though they 
be not of unsound mind, or idiots, or 
lunatics. Wa,c. Stat. 178, sec. 52 • .,,.-:} ·i\- 11 

In ex parte Griggs (1923 Appeals) 248 s.w. 609, 214 Mo. 
App,. :304, the Kansas City Court of Appeals held that a girl 
could not be committed to the State Home for the feeble-minded 
except by virtue of the statute relating to the admission of 
patients to that home. The court said: (l.c. 610) 

11 -li- ~~- ~~ The inati tution at Marshall is 
not a state hospital, and the only 'Nay 
in which persons are admitted thereto 
is contained or provided for in sec­
tion 12391, R.s. 1919./ It follows, 
therefore, that the r~straint and con­
trol over petitioner by the respondent, 
as superintendent of the colony for 
feeble-minded, is without authority of 
law, and she should be discharged 
the re.from. ~~ ~~ 7~ 11 

While this case dealt with admission to a different state 
institution, it indicated that patients are to 0e admitted to 
state inPtitutions only within the terms of the statutes re­
lating·to any such institution.which set out the requirements 
for admission. Certainly this is true in the absence of other 
statutory provisions specifically authorizing certain people 
to be admitted. This rule must, therefore, be applied to the 
instant situation, and as pointed out above, there is no authori­
zation for the admission of a habitual drunkard to the state 
hospitals fdr 'the insane in the sections dealing with said 
hospitals. 

The courts have always been meticulous in protecting the 
rights of citizens to t~1e due ;roceL>S of law in proceedincs 
which result in the deprivation of their liberty. 'l1hus, in 
ex parte Hi~gins v, Hoctor (19~3) G2 &.w •. (2d) 410, 33~ Mo. 
1022, the Supreme Court of Missouri held that, where a,person 
had been confined in an insane hospital by a temporary re­
straining order of the Probate Court of St. Louis County, 
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acting under what are now Sections 497 and 498, R.s. 111o., 
l~J39, the person must be given a final adjudication of the 
fact of insanity. The court in that case said: (l.c. 1038 & 
1039) 

"-:~ ·l<- ;~o While the statutes cover::.ng the whole 
subject of insanity are constitutional and 
amply safeguard the rights of persons whose 
sanity is inquired into, tl1e probite courts 
should observe the spirit as well as the let· 
ter of these laws. Acting under Sections 
498, 4·99, Revised statutes 1929, it was 
proper for the court to order the temporary 
restraint and confinement of Mary E~ Moynihan 
if it had reasonable grounds to believe that 
she v.ras 'so far disordered in her mind as to 
endanger her own person or the person or 
property of others.' 'As the inherent juris­
diction of the state over persons of unsound 
mind rests in part upon its duty to protect 
the community from the acts of those who are 
not under the guidance of reason, it follows, 
•••• that if any person is so insane that 
his remaining at liuerty would be dang~rous 
to himself or the communi t;y, any other per­
son may, without warrant, o.r other authority 
than the inherent necessity of the case, con­
fine such dangerous insane person, but only 
during so long a time as may be necessary to 
:tnstitute and carry to a determination proper 
proceedings to inquire into the party's con­
dition and provide for hi a legal custody.' 
{Buswell on Insanity, P• 33, sec. 83. See, 
also, notes, 10 A.L.R. 488 and 45 A.L.R. 
1464 •. ) But even in such circumstances, it 
should be remembered that the preliminary 
order authorized by Sections 498, 499, He­
vised Statutes 1929, is not a valid rinal 
adjudication of the fact of insanity. The 
hearing provided by Section 452, Revised 
Statutes 1929, must still be had and the 
person suspected of insanity still t is 
entitled to be present at said hearing and 
to be asa·isted by counsel,' as stated in 
the notice required by Section 450 1 Re-
vised Statutes 1929. ~~- ~~- -:~" 
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'Ihis case indicates the diligence of the courts in in­
sisting upon all possible safeguards against the deprivation 
of individual liberty in such cases. 1lhe rule protecting the 
rights of one actually insane would, without question, be even 
more applicable to one who is not so greatly fu'flicted. 

CONCLUf~ION. 

It is, therefore, the opinion of this department that an 
habitual drunkard, without any manifestation of insanity, could 
not be sent to the state insane institution. 

AP'!;ROVED: 

J. :bi. TAYLO:ij 
Attorney General 

SNCado 

Respectfully submitted, 

['.~H rrn N. CRO'.·J~, Jl\. 
Assistant Attorney General 


