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COUNTY CLERKE + Will not vacate thelr office until the first
‘ Monday in January, 1947.

vecemwer 50, 1846
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Mionorable forrsst Smith
bstate suvditor
Jef'ierscn Clivy, #dissourl

Atbenticn: Hr. Be lie haelund
: Chief Clerk

Dear Sip:

e hercb, ackunowledge receipt of your letter of
receent duate requesting sn opinion of this department, reading
as follows:

"section 2, senate Bill Ne. 480,
cneacted by the 63ru GCeneral Assenbly,
provides fox tihie electlon ¢f clsrk of
the county court, end 'thet sald clerk
shall enter upon.the duties of his
cffice the first deay oi Jenuery next
after his election.' This section elso
provides tYthat the term of of'iice of
persons holdlng the office of the clerk
of the count; court at the time this
act sihall take efiecct shall not be va-

ELes]

cated or alfccted thereby.!

"e request your ofi'icial opinion as
to when the prekent county clerir will

FANE]

vacate his ofiice."
‘ senate Lill 4838 of the Girw General Asscably, cifcctive
July 1z, 1946, which establishes the ofiice of clerk of tne
county cuurt, provides in Section 2 as follows:

"At tho general elecbion in the year
1946, and cvery four years therealter,
the qualified electors of the county
et large ln eacin county in this state
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o, lorrest omith -

sunall elect & cleri of the county :
court, who shall be commlissicuncd by
the governor and wihic sihall hold his
office for a term oi four years &and
untll his successcr is duly elected
or appointed and qualified, ivach
clerk of tae count; court shall enter
upon the duties of his office on the
T'irst day of January next efter his
eloction: Provided, that the term of
oi'i'ice of persons holding the oiflce -
o’ clerk of the county court at the
time thisz act shall take eff'ect shell
not. bé vacated or affected thercby."

’ It will be noted that although this section provides
that the cleriz of the county court shall take office the first

. day of January, this provision is limlited by a proviso. In

construing the effect of provises the Supreme Court in State
ex rel, Crow v, City of St. Louis, 174 lo. 125, stated at 1, o,
146-146; °

"% % % 'A proviso 1s something en-
grafted upon an enactment, and 1ls
used for the purpose of taking
speclal cases out of the general act
and providing specially for them.
oA 3k 4k r1{'*a'%1(' o3t 3 56 S N

The proviso should be confined to

. what immedistely precedes, unless a
contrary intent clearly appears; and
should be construed with the sectlon
with which 1t 1s connected, st # %"

And further, in Rrown v, Patterson, 224 ¥o, 639, the

-ecourt stated at 1, ¢, 658:

" st 2t The purpose of a proviso is
not to creaste new rights or make new
law or to take away old rights exist-
ing under the law or to repeal a part
of exlsting substantive law, but to
restrict or restraln the preceding
portion of the statute of which 1t
forms a part, % 3 "
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Applylng these rules of statutory construction,
we are of the belief that the clerks of the county courts,
elected 1n November, 1946, may take office on January 1,
1947, only if thelr taking of office will not affect the
term of those holding off%ce on the effective date of Senate
Bill 483, These officers were elected and assumed the duties
of thelr office under 3Section 13283, R, S. lMo. 1939, which

provides:

"At the general election in the

year eighteen hundred snd eighty-
two, and every four years there-
after, except as hereinafter pro-
vided, the clerks of all courts of
record, sxcept of the supreme court,
the 5t. Louls court of appeals, and
except as otherwlse. provided by law,
shall be elected by the qualified
voters of each county and of the city

of 3t. Louls, who shsll be commis~-
sioned by the governor, and shall

enter upon the discharge of their
dutlies on the first Jonday 1n January
next ensulng their eiection, and shall
hold thelr offlces for the term of
four years, and until their suecessors
shall be duly elected and qualified, -
unless sooner removed from offlce,"

It is clear that a term of office has bsen fixed by
the above statute. In the case of State ex rel, Rumbold v.
Gordon, 238 o, 168, 1t 1s stated at 1. c¢. 177:

"% % # S0, agreeably to the same end,
"1t 18 good doctrine that the maxim,
That is certaln which can b»e made
certain (Id certum est, etc.) 1s ap=-
plied in resclving any doubt on whether
a term is granted. Thus, if the begln-
ning 18 certain, and if the end can be
made certaln by reference to some men-
tioned certainty, a term 1s granted. :x #"

Therefore, their. term of oiffice would run from the
first lionday in January of 1943, to the first iionday 1in Jan-
uary of 1947. As we have noted before, the provlso in Sectim
2 of Senate Blll 483 prohiblts the taking of office of a new
county clerk from affecting the term of the county clerk now
in office. ’
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Conclusion

It 1s, therefore, the oplinion of this department
that the clerk of the county court who held office on July
12, 1946, will not be relieved of his dutles until the first
Monday in January, 1947, '

- Respectfully submiited,

PERSHING WILSON
Assistant Attorney General

APPROVED s

J. K, TAYLOR
~Attorney General
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