CONSTITUTIONAL LAW; County courts, under the 1945 Constitution,
! retain jurisdiction tou entertain petltions
for the incorporation of clties and towns.

FILED

September 12, 1046 _ i /

ionorable Iobert ¥, Sevier :
Judise oi tiwe Probate Court "“
Liverty, ilssourl

Dear Judse Sevier:

ihis 1s in reply to yours of recent date whereln vou
requcst an officlal OpiﬂlOﬂ from this departmont, whilch
reads as followss

"1 an malting this requost directly since

time voes not permit me asizlaz the Prose-
cublng Attornoy to write for an opinion
on the followin:, question,.

"Sdection 6217 Revised tatut s, ilssourl,
1939, 1s the only section In tiwe T1asourd
Btatutes by whi ioh any place that desires
to be Incorporated as a city can Gtaie the
steps therein indicated to do so., low
then, In view of the new Constitubtion in
which the County Usurts are no longer
courts of record and in view of the func-
tlon oi' the County Courts 1n such Section
G217, would vou tell wuo iIf nny nending
legislation lias been proposed placing the _
funcslons of the County Courts In any other
court »7 recowd?

"As there is no County Court of record atb
hils time, would there he any questlion as
to the V&l&d'ty of the incorpovqtioa Sanlv
by reason of the fact that thls section, if
no new section has bheen proposod, is still
in effect, especlally in vicw ¢r the new

Constitutlon?® ‘

The provisions »f Sectlon 6817, RS, o. 1239, appllicebls
to your questlon are as Iollows:

"Any clty or town of the state not incor-
porated may become a clty of the class to
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whilchh 1ts population would entitle 1t
under thils article, and be Incorporated
under the law for the government of cltles
of that class, in the followlng manner:
Whenever a majority ol the inhabltants of
any such elty or town shall present a
petition to the county court of the county
in which such clty or town 1s situated,
setting forth the metes and bounds of theLr
clty or town and comiona and praying that
they may be ilncorporated, and a police
established for thelr 1ocal government ,
and for the preservatlon and regulation of
any cormons appertaining to such city or
town ~and 1f the court shall be satlsfled
that a majority of the taxable lnhabltants
of such town have signed such petition, the
court shall declare such city or town in-
corporated, deslgnatind In such order the
metes and bounds thereof, and thenceforth
the inhabitants wlthin such bounds shall
be a hody polltle and incorporete, by the
namoe and style of 'the ecity of + + + & !
or 'the town of + . « « .,' and the first
officers of such clty or town shall be
deslynated by the order of the court, who
shall hold thelr offices until the first
general election of officers, as provided
by law, and untll thelr successors shall
be duly elected and qualified' Provided,
that any aelty or towm of the state o
Misaouri, not Incorporated, having suf-
fiecient populatlon to entitle it to be-
come a clty of the third class, in making
application for incorporation as a clty
of the third class, may includs in 1ts
petition for such incorporation a request
that it be muthorized to avall itself of
the provislons of article 6 of chapter 38,
and the county court, in passing upon such
appllication, shall have power in l1lts order
of incorporation to authorize said clty to
be governed by the provisions of sald article
as fully as 1f the provislons of sald article
had been adopted by a formal electlon of the




2

Hon, Robert I's Sevier N T

Cinhabltante of the territory compriced

therein; and thercupon such county court

shall appoint the officers of such eclty
provided Ly sald article: Provided, that

when any clty or Lown is or may be sltuated

on the county line, and in two counties, the
petition shall be signed by o maejority of

the texable Inhabltants of such clty or btown

In each county, and presented to the county
court of each ecounty, and desiznating which

of the two county courts shall desisnate the
officers therefor, and if the county court

of each county declares such c¢lty or town
incorporated, -the inhabitants thereof shall
thenceforth be a body politlc and incorporate,
by the name and style of 'the c¢lty of « + o o,!
or !'the town of « + « o «,' acd provided further,
that appeals talzen frowm the decision of the

; mayor, Jjudse or other ofifleer before whom any

cause is tried, acting for sald c¢ity,or town,
may he soent to the clrcult court of either county
vhereln asuch city or town is sltuatod, as nay
be apecified in the order granting such appeal,."

Due to the fact that Section 7, Article VI{of the Cone-
stitution or 1945 does not contain the phrase, "which shall
be courts of record," that was in Sectlon 36, Article VI,
of the 1875 Constitution, whiech provided for county courts
to be courts of record, your request raises the question of
the authority of the county court under the 1045 Constitutlon
to entertain a petitlion for the Incorporation of clties and
towns. Sectlon 7, Article VI, of the Constitution of 1945
reads as follows:

"In each county not framlng and adopting lts
own charter or adopting an alternative form

of county governnment, there shall he electod

a county court of three wembers whlch shall
manage all county business as prescrived by
law, and keep an accurate record or 1lts pro=
ceedings, The voters of any county nay recuce
the number of members to one or btwo as provided
by law,"

Sectlon 3G, Articlo Vi, of the 1873 Constitutlon, wihich
was the source of sala Section 7, Article VI, of the 1945
Constitution, reads as follows: :




v

Hon, Robert I, Sevier ~d-

"In each county there shall be a county
court, which shall be a court of rccord, ,
and shall have Jjurlsdictlon bto transact
all county and such other business as way
bo preserived by law. The court shall
consist of one or more judjcs, not exceed-
ing three, of whon the probate judge nay
be one, as way be provided by law,'

Wnille the aforesaid phrase, "which sirall be courts of
record," was not Included in Section 7, Article VI, of the
Constitution of 1945, s8till said Section 7 c¢ontalns the
phrase "and keep an accurate record of its proceodings,"

The 63rd General Asserbly, by Senate Bill No, 220,
anended Sectlon 1990, H.9, lo. 1039, which originally con=
tained "ecounty courits" az courty of record., By this amend-
ment "county courts" were not included as courts of record,
HEven though the lawmakers by thils bill defined courts of
record, nevortheless the county court under its constitutionsl
duties must "keep an accurate record of 1lts vroceedings.' If
the county court lkeeps an accurate record of its proceecdings
in performing 1ts statubory dutles under sald Section 6217, 1,5,
Moe. 1939, relating tu the incorporatlion of eltics and btowns,
this record would be sufiicient to authorlze the court to enter=
taln the proceedings.

Since the last parasraph of your recqucst 1ls somewhat gen-
eral on the question of the Jjurisdiction of county courts over
guch matvters, we will congider the guestion of the jurisdictlon
of the county court to entertaln such a procecding,

If the proeeedings for the incorporation of citics and
towns were purely judicial, thon theo county court wounld not
have jJjurisdietion, beeause under the 1945 Constitution it no
longer has purely judlcial power. Bection 1, Article V, of

he 1945 Constitution reads as followss

"ihe judiclal power of the state shall be
vested in a supreme court, courts of appeals,
circult courts, probate courts, the St. Louis
courts of criminal correctlon, tho existing
courts of comuon pleoas, maglstrates courts,
and municipal corporation courts,"

It% will be noted that thls section docs not include county
,courts as courts of this state having judlclal powor, OSectlon
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1, Article VI, of tho 1375 Constltution, which was the
gource of this sectlon, did Include county courts as couris
winlch were vested wlth Judicisl power,

lowever, 1f the procececdings for the Incorporation of

cltlos and towns are qguasi judiclal or of an adninlstrative

or lezislative nature, thoe county court may still entertain
toem,  Sald Section 1, Artiele 7V, of the 1945 Constitution,

" when considered alone, would not authorize o county court to
exerclse judlclal functlona. Ilowever, by referring to Sectilon
2@ of sald Article V, onc would conclude that some judicial

or quagi. Judiclial powers may stlll be exercised by an adminls-
trative officer or body existing under the Constitution or law.
I'nis section roads ag follows:

411 final deeislons, findings, rules ond
orders of any adminilatrative ofilcer or

. body existing vnder the Constitubtlon or by
law, which are judiclal or cuasl-judicial
and affect private rights, shall he sub ject
to direct review by the courts as provided
by law; and such recview shall include the
determination whether the same are authorized
by law, and in cases in which a hearing is
required by law, whether the seme are supported
by competent and substantlal evlidence upon the
whole recovd," '

L : .

+ It would, thevefore, socem Ghat, under this section, the
county court mey perform some judiclal or quesi judlclal
functions, and that its orders in reletlon thereto would be
subject to Judiclal voeview,

i

Again referring to sald Sectlon G217, K.S. 19580, we find
that the lllssourl Supreme Court, in the casc of in re City of
Unlondale==Coyne et al. v. Iunzh et al.,, 225 3.V, 2385, had be=-
fore it for construction the provislons of sald sectilon. At
l.c. 987 the court saldy

"'he procedure preserived is brlef and
sinple:

"1rhenever a majorlty of the inhabitants

wo¥ 4 shall present e petlition to the county

courb, % 9 4 praying that they may be incor=-
2 % T (5] 4 "

porated, 4 # % if the court suall be satis-

Tfled that a mejorlty of the taxable lnhobl-

tants % ¥ have slgned such petition, the
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court shall declare such eclty or towm
incorporvated, = 4 !

'lo notilce of any kind 1s required. It

is not nececesotry that the petitlion shall

have beon on lle for eny lenzth of timo,

or even that it shall have been flled at

all, before belng taken up for consldera-
tlon by the court, Upon 1ts presontation
“the court way immedlately proceed to do-
termine whether 1t is signed by a majority
of the taxable inhabitanbu, anc, 1i it ise
gatisiied that sueh 1s the case, may aake

its order of incorporatlon without furiher
acos Mot only, thereiorec, 1s notico not
regquired, but frhe statute does not contain
the slishtest ix>1¢cau|0n that the taxable
inhabitants of the UOPPLt“PJ gourht to he
ﬁnnorporated, weo Ao not glsn the petitlon,

popesr end contest it. It rust be borne

in mind that thls oroceediny 1s not en 'ac~
tlon,! within the meening of the Code, whore-
in any person mey be 2 defendant who has or
cleing on intereast in the controversy adverse
to the pleintiff. It 13 2 specicl thtutnry
proceeding, i wl

nee \I

I

Mpom this statement 1t would appear that the provisions
oi the statute which provide for the LﬂCOprTO Cion of munici-
pelitios uq004 sald Lectlon G217, supra, are primarily le;is-
latlve, and that winlle the funnt%nnu of the county court in
detnrnlning vhwether the pe etition for incorporation hag been
gigned by a majority of the taxanle inhabltante 1s a judicial
functlon, it 1is only Inciuental to the primary Yunctlon which
is‘legislau‘we and, th 1“enone could wore awnwonriwto1y be
termed as "quasi Jhdlﬁlﬂ1 wne question here is analo;jous
to the proceedinges in the formatlon of a drainase dlntrch
under clrcult court procodure. Yhe drainase laws make pro-
vision for sueh procedure to e in the clreult court, Sinco
tne c¢lreuit court under the Constitubtlon oxists and Tunctions
under the judiclal depertmont of government, the question of
the authority to coafer unon the cirewlt court the dutles of
incorporatln such districts was raised in the case of Virming=-
ham Drainage Dlstrict ve Coite & Q. Relle €0 al., 274 1o, 141,
In speakling of the autbority to impose upon the circult court
as a legislative azeat the duties of eéntoriaining vroceedings
for incorporation of drainaze districts, the court saiu lec,
1504 -
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"Although article three of the State
Constltution, while distributing the

e powers of the State Covernmsnt into -
three distinct departments--the legls=-
lative, executlive and judiclal-=forbids
any person or collectlion of persons
charged with the exerclse of powers
properly belongling to one of those de=
partments te exerclse any power properly
belonging to elther of the others, we
have held (State ex rel. v, Hi:gins, 125
lo. 364, 368) that duties which are not
judicial may be performed by judleial
officers unless they are clearly such as
are confined by the Constltution iltself
to the executive or legislative departe
ment, Thls literal and altogether
reasonable construction 1is founded in
the necesslitles Ilnherent in all govern=
ments, Whlle the power to indlecate what
the lawe shall be 1s purely legislative,
the power to .authoritatively determine

_ what they are is Judlcial, and these are

frequently so lnterlocked as to suggest
the asslistance of the jJjudlelary in glving
practlcal effect to a leglslatlive enact-
ment, The case before us 1ls an excellent
11lustration of thils principle, because
it lncludes In the accomplishment of the
single result contemplated by the Legls=
lature the performance of both legislative
and judlelal functions distinctly separated
by the Constltution, and each definitely
assigned to 1ts .own nmaglstracy. To accomplish
the single purpose of pubtting in action a
drailnage district requlred not only the enact=-
ment of a statute fixing the extent, purpose
and general powers of the distriet, which is
& purely legilslatlive funcilon, but tlie appro-
priotion of private property for such purpose
and determining the damage therefor by jury
trial, whilch are distinctly judiclal funectlons,
Betweon these lies 'no man's land,! a reglon
of action uriclasslfied by the terms of the
Constitution,”
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From this oplnion, it willl be noted that the court
has recognlzed the rule that legislative functions are
sometimes imposed by statute upon the judlelal departnment
and, under certain circumstances, are not violatlve of the
provisions of the Constitution which distribute the powsrs
of state government. These provislons are now contained in
Section 1, Article IT, of the 1945 Constiltution.

If Section 6217, R.S. lMo. 1939, confera on the county
court "purely judiclal powers," then by virtus of Sectlon 2
of the Schedule of the Constitutlion of 1945, 1t would be
void because it 1s in confllct with sald Section 1, Article
V, of sald Constitution, which has taken away from the county
court the judlclal powers which it had under the 1875 Con=-
stitution., Irom a readlng of the transcript of the debates
of the 1945 Constitutional Convention relating to thils subject,
1t seems that the framers of that article construed this sec~
tion to mean that the county court would no longer exercilse
powers which are "purely judicial." Referring to the debates,
however, we recognize the princlple that rellance on such de-
bates must be limited. State ex rel, v. Osborne, 147 3.,
(2d) 1065, ‘ C

The rule that,"where a statute or ordinance 1s suscep-
tible o two constructlons, one of which makes 1t valid and
the other invalld, the construction whlich sustains the validity
will be applied," should be applicable here, The foregoing rule
has been applied on numerous occasions, and we {ind in the case
of Automobile Gasollne Co. v. City of St, Louis et al., 32 S.W.
281, 285, where the application was mede. Applylng this rule
to thls statute and gilving 1t the construectlon that the duties
of the county court prescribed thereunder are primarily legis-
lative, and that the judiclal functions are incldental to the
leglslatlive functlons and are, therefore, more In the nature
of being quasl judleclal functions, then the statute can be
upheld and not violative of Section 1 of Article V of the 1945
Conetitubion.

CONCLUSION

From the foregolng, 1t 1s the opinlon of this department
that the dutles imposed on the county court by Section 6217,
ReS. Mo. 1939, relating to the incorporation of towns and
villages, are primarlily legislatlive; that the duty of the
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county court of finding that "a majority of the taxable
Inhabltants of sueh town have signed such petition" 1s a
Judieial function, but that this function 1is only incidental
to the leglslative function imposed by said act; that 1t is
not such a judicial function as is included in Section 1 of
Article V of the 1945 Constitution, but is more in the natiure
of & quasi judiecial functlon, which is contemplated by the
provlsions of Section 22 of Article V of the 1945 Constitu-
tion, which functions may be performed by a county court even
~Bhough™it is not named by the Constltution as one of the courts
having Jjudiclal power,

Thereforé, the county court now has authority to poerform

the duties relating to incorporation of towns and villages
which are lmposed by Sectlon 6217, R.S5,. lio. 1930,

Respectfully submitted,

TYRE We BUBRVON
, Assistant Attorney Ceneral
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J. L, TAILOR
- Attorney General
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