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to be paid from sci._ 1 district's Incidental Fund. 

FILED 
May 31, 1946 

Honorable Roy Scantlin 
Stnte &uperintendent 
Department of Public Schools 
Jefferson City, Missouri 

Dear Mr. Scnntlinc 

We hereby acknowledge receipt of your request for an 
opinion which reads as fol~ciws a 

nHouse Bill No. 151 enacted by the 63rd 
Genero.l Assembly and si[jned ~by the Gov­
ernor Hay 24, 1945, known as the Public 
School Retirement System of Mis~~ouri, 
is ·now in full force and effect. Begin• 
ning July 1, 1946, boards of education 
in this state, excepting; the thre:.: large 
cities with their 01'm local retirement 
systems, vnll be required to make con­
tributions in support of the retirement 
system. 

"Section 3, Part (1), of the Retirement 
Act provides that contributions shall be 
made in equal amounts by teacher members 
of the system and their board of ecluco.tion 
employ~ra.· Part (3) under Section 3 pro­
vides thfl.t the teacher's contribution 
shall be made through appropriate deduct ... 
ions from pay checks. l\lothine; is said in 
this act to indicate from v.hat source or 
fund the board of education eontri:JUtion 
shall oome. The lav1 merely provides thf'lt 
the employer shall contribute an eque.l· 
e.mount to that withheld from tho tonchor's 
pay cheok. 

"In the application. of this law, many 
boards of education are asking for instruction 
as to the proper fund from which tho omployer·1 ~ 
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contribution in support of the teacher 
rotiromont system shall be po.id. 

"There seems to be no question about the 
fund accountinD; of the tee.cher' s contri­
bution since teachers must be paid from 
the teachers' fund and their contribution 
ie merely a withholdin~; from the monthly 
pay oheoks. The employer's oontri::ution 
is not in any -..vay made for tho payment 
of the toacherta salary •. It is the dis~ 
trict' s contribution to the s~Gate' s Pub• 
lie School f<etirement System. Since this 
contribution is a fixed charge and regu­
lated by the general laws of' this sta.'Ge 1 

it would &.ppee.r to be & distriot expendi· 
turo from the incidental or rather general 
funds of the district. Generally aocep·bed 
accounting procedures for school systems 
i:Q. the United Stntes classify tho school 
district's contribution for retiremEmt 
support as a fixed charge. It is not 
classed as salary of tee.chers. In the 
f'isaal report of the United Sto.tes .Ofi'ice 

· of Education, in its publioo.tion of fi• 
nanoial data from tho various states, 
specific instruction is ~iven for account• 
inc a. school district's contribution to 
the Public School Retirement System as a 
fixed chnrge and not to be counted e.s salary 
of tenohe:rs. 

11 ! :rind, in examining tho laws of th'is stnte 
governing school fund accounting, nothing 
which would seem to prevent tho board of 
education from counting the district's con­
tribution to the Publi.c Gohool Retirer~ent 
System a fixed chn.:rge and pa~re.ble from the 
district's regular incidental fund account. 

"Since boards o· education are now planning 
their budgets for tho ensuing fiscal yarer 
and tho first contribution to be made will 
begin with th~ first month oC the school 
year, July, 1946, it is necessary for school 
boards to he instructed projnptly in rogo.rd 
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to this mat·cer. 

11 I shall appreciate your advlce and of• 
ficia.l opinion in regard to the following 

_question• 

1~Nill the board of education, in :me.Idng 
its required bontribution to the l'uhlio 
School Retirement System of Missouri, in 
complying; wlt~ House Bill lul, Laws or 
the G3rd Ge11erfll Assembly, be making a 
proper and legal e:xpenditure if payment 
is made from the school district's inci­
dental funds as established by laws of 
this stnto1 If not, from what fund would 
it be proper to make such contribution?" 

Section 103561 Laws of· Misso,<ri, 1943, page 893, sets out 
tho ve.rious funds of tho school districts and provides: 

'~All ochool mm1eys reoei ved b ,- a school. 
district shall be disbursed only for the 
purposes for which they t;mre levied, col­
lected or rooeivad. :lbere is. hereby 
created the followint:; funds for the ac­
counting of all school moneyst . TeA.ohers' 
)•'und, Incidental 1\md1 Froe Textbook Fund, 
Buildint; l,'und, Sinldne; li'und, and Interest 
Fund. School district moneys shall be 
disbursed only through warrants dravm by 
order of the board of education. Each 
warrant shall show the lee;al identificntion 
of the diatrict by name or by number as 
provided by lawJ shall speoi~J the ~mount 
to be paidJ to ;mom payment is me.deJ from 
what funda for what purpose 1 the do.te of · 
tho board order, and the number ot' the 
warrant. Eaoh warrant must be signed by 
the Proaident ancl the 3eoreto.ry or Clerk. 
No warrant shall be dr~;wm for the payment 
or any school dist_,rict indebtedness unless 
thore is sufficient money in i:fw treas1,1ry 
and in the proper fund for the payment of 
said indebtedness. 

"The warrants d.ra'w:n shall be in the follow• 
ing forms: 
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TEACIFmS' FUND, 

$ ----
Treasurer of_ Count;~,r, Missouri• 

Pay to _, or order 1 for teacher 1 s 
services or tuition in district No., _, 
-~- dollars, out of any moneys in your 
hands belonging to tho toachors' fund of 
said district,. 

Done by order or tho board, this de.y -of_, 19 • 
President. , Clork. 

INC IiJE!iT !\ t, I·'tJim • 

~ -----
Troa.suror of _ Comrty, Uissouria 

Pe.y to , or order, the sum of 
dollars:-for furnished dist-r~i-c~t--
No. out of any moneys in your hrmds 
belonginc; to tho inoidon·tal fund of said 
district, 

Dorle by order of the bonrd, this _ day of 
, 19 • 

---· ,Presic!ont, 1 Cl(~rk, 

Fm:g Tl<:X'l'BOOK FUNlJ • 

$ ----
Treasurer of_ County, !!dsnouril 

Pay to , or order, the sum of 
dollars, for. furnished distric"':"t-N_.-o-. -_ out of any mone~rs in your hands be-
longing to the 'Free Textbook Fund' of 
said district. 

Done by order o .. ' the board, this _ dA.y 
of__, 19 • 

President. 1 Clerk. 
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BUILDI'iG Ji'UND. 

(~ ·-----
Treasurer of County, Missouria ---
Pay to or order, the sum of 
dollars, for furnished in the -r-ep_a_-r-r, 
furnishin:; or erection of a schoolhouse 
in district Ho. 1 ou·t of. any moneys 
in your hEJ.nds be"l0i1ging to the building 
fund of said district. 

Done by order of the board, this 
day of___, 19_. 

--------·' Prqsident. Clerk. 

SLlKII'YG FUND. 

$ -----
Treasurer of ___ County, Missouri: 

Pay to , or order, tho sum of -dollars, for the retiroJ,ent of ~;onds of 
district Ho. , out of any moneys in 
your hands belongin;, to tho sinking fund 
of s~id district. 

Done b: order of tho boerd, thi a dny 
of 1 19 • 

1 President. 1 Clark • ------· 

$ ___ _ 

Treasurer of County, Missouri• ----
Pay to , or order, the sum of -....... -dollnrs, f'or interest on the outste.n:ding 
indebtedness or district No. , out of 
a!w moneys in your hands belo'i1'g'Ii1g to the 
interest fund of said district. 

Dono by order or tho board, this _ day 
of , 19 • 

-------' Pr<-Jsidont. , Clerk. 

·;) 
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"The treasuror shall opon an a.ccount for 
each fund specified in this section, ru1d 
all moneys received i'rom ·bhc state, 

. county e~nd township funds, e.nd all mon.oys 
derived from te;..."'Cation for teachers' wages, 
o.nd all tuition fees, shlall be plo.cod to 
the credit of the 'Teachers• Fund,' except 
as hereinafter provided. Money apportioned 
by the state :~or tro.nsporte:tioh and money 
derived from taxation· for incidental ex­
p0i'1Ses shall be credited to the • Incidental 
Fund 1 • Honey apportioned for free text 
books shall be credited to the 'i?ree Text­
book l"u.nd'. All mone~r derived from tnxation 
or received from the sto.tc for the erection 
of school buildings, from snle of school 
sites, schoolhouse or school furniture, 
from insurance, from sale of bonds, shall 
be placed to the credit of tlle •Building 
Fund'. Nonoy derived from ta::ca.tion for 
the retirement of bonds shall be oredi ted 
to the • Sinking Fund t • E onoy derived from 
taxation for the payr11ent of interest on 
bonded indebtedness shall be credited to 
·!Jhe • Inter\:-st Fund. • Receipts from de­
linqu nt t~1xes shall be alloco.ted to the 
several fund,· on the srune b<l.sis as receipts 
from current tr>..xes, oxcept th0.t where the 
previous yrpors t ohllr;e.tions of' tho distl'ict 
wot1ld be affected by such distri~Jution. the 
delinquent taxes shall be distributed a.o­
cordinr:; to the tr;x levies :o.r~.de for the yen.rs 
in vrhi cl1 the obl:l ga.tions w0rc incurred. Al~ 
refunds received shall be placed to the 
credit of the :rund from which the original 
expondi tures vrore made. Uonoy dono.ted to 
the school district shall be placed to the 
credit of tho fund where it.can be expended 
to meet tho purpose for vrllich it was donated 
e.nd accepted. Money received from any other 
source whe.tsoever shall be placed to the 
credit of thG fund or funds designated by 
the board. No treasurer eha.ll honor any 
wa.rra.nt tUlless it be in the proper form, 
and each anl every warrant shall be paid 
from its appropriate fund, as provided by 
law. No partial payment shall be raade 
upon any school warr(mt, nor shall any 
interest be paid upOn any such warrant& 
Provided, that tuition shall be paid from 
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ei thor the 'l'eaohers 1 or Incidental F'uncle 
if no part of the Ininim.um gunran·bee is 
ur:od for auoh purposes• Provided further, 
tuition.a.nd trn.nsportntion costs shall 
be paid from either the Teachers' or 
Incidental Funds when ·tho school in any 
district hr.s been closed on account of 
temporary combination or low a.ve-,.age 
daily a.t·l:;endnnce, as provided by lawa 
Provided further tho.t the Board of Di-
rectors shall have the povrer to tro.nsfer 
from the iltoidental to tho buildinc; fund 
such sum as may be necessary for the ordi• 
nary repairs of school property• Provlded 
further, that after all incidental obliga• 
tions al"o paid, the board of directors 
shall !"lave tho !)O"I:'tcr ·to t:ransfer such 
portion of the balance remaining in the 
Incidental li'und to the Teachers • :£1'und a.s 
may be necessary .for tho total payment of 
o.ll contracted oblir;o.tions to teachers a 
Provided further that in the event of a 
balance remaining in the sinking or interest 
.funds, o.fter the tote.l outs·:;r-nding indebtedness 
for which said funds were levied is paid, the 
said board shall h9.VO the povror to transfer 
such unexpended bala..11.oes to the bu.ildinr; 
f'unda Provided further, that when any 
school district has been disincaporated 
by stD.te or federal ae;encios, the Treasurer 
for the school district, when directed by 
the County Superintenr;_ent of Schools, shall 
u ::e tho balances of moneys remaining in any 
or all funds ·l:;o pay outstanding; oblic;ations 
of said district and shall ·trm1Gfer ·the un• 
encumbered balance to the County Interest 
School Ji[oneys for distri"Dution as provided 
in Section 10390. No county; tovmahip, or 
school district treasurer shall honor any 
warrant aeainst any school district thnt is 
in excess of tho income and revenue of such 
school district for the school year beginning 
on the f'irst day of July and ending on the 
thirtieth da;.,r of June followiP gJ nor shall 

. ru1y portion of the fu:nrls mel.1tioned in- this 
section be applied in payment of any tertoher•e 
warrant isoued prior to the distribution of 
such fttnd in aocorda:nce with Section 10454-
Revised Statutes, 1939. Reene.cted, Lawa 19431 
P• 893i section 1~" 
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':Che funds ostabJ.:tshod by this aeotion represent all 
school moneys and there is no mention of a particular fund from 
whioh any contributions should be paid into the Publ:i.o School 
Retirement System of Missouri. In the ene.otment of II. B, 151 
we must presume thed:; in the absence of a pa.rticul£1.r fund for the 
payment of such contributions, the Legislature intended the.t they 
be made from one of the existine; :funds. To take any other view 
would render &ubsection 1 of Section 3, II. B, 151 inefi'ective, 
The cnse of Graves v. J ... ittle Tari;io Drainfl.ge District Ho. 1, 134 
S, w. (2d) 70 1. o. 78, 345 Mo, 567 statest 

"* "" it is prosmood tho:t the Legislature 
intenc1.ed every po.r·l:; and section of such 
a stntute, or law, to have effect and 
to be opernthre, and did not intend any 
part or section o:f' such sto.tute to be 
·w1:bhout mea.ninc or e?feot.' StRte ex 
r~1. Dean v. Daues, 321 Mo. 1126, 1151 1 

14 S, W. 2d 990 1 1002, * ~ * * * * * R 

Vfe must further presume that the Ler;ie:lnture enacted H. 
B. 151 lv-lth the full lmowledge of the division of the school moneys 
and funds under which~· they were classified. It is held in the Orcf.H:J 

of ~>tate ex rel. Cnsci v. Wilson, 132 s. \~, G26, 1. c, 627 1 151 Mo. 
~ t App. 7r~3 1 thatl ·, 

"* • in the paesar;e of la:ws, the Legis• 
lature is presumod to know the ·existo. 
ing etn.te of the laws with wh;i. ch it deals 
[1.t the time it e.ots, and is deemed to 
have dee.l"t; rrJth the ma·:;ter in the light 
of the st0.te of the laws then existing. 
(Sikes v. R. R, Co., 127 Mo, A ·P• 32G, 
105 s. w. 700.) 

Therefore • W· may look to Section l036G, Laws of 19431 s. pl'a, 
to dete Tnine from VJhich fund the contribut.ions o:f the employer should 
1Je paid, 

The fi.Ulds ·which mF.I.y be readily disqu.a.li:f.'ied arc those which 
are e9.rma.rkod for a particulEtr purpose, such as the Free Textbook Fund, 
the BuildinG Ii\t..11d; ·bho Sinking I•'und and the Inci/Jrost li'und. This would 
leave the Teachers t Fu.'1d o.ncl the Inciden·bo.l Fund, 

Taking up first tho Teachers 1 l•'u:.t1.d 1 v:e find thnt b r the 
statute it is to be used for the purpono of pnyine; for teachers' 
services and tuition. If, theroforo, it may be· said thn.t the retire­
ment a.l1own.noe to be received uncJ.er H. D. 151 is ~ oompeno~Jtiorc to 
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teachers then this fund may be used for the contributions, If on 
the other hand the retirement allovv-e.nce is a gratuity, the Teachers' 
Fund may not be used. In the oase of Ste.ta ex rel. Henven v .• 
Ziogenhein, 45 s., w. 1099 1 a. legislative enactment authorized the 
po.yment of one-half of the last yeo.r' s salary of polioemen in the 
City of S.t. Louis on a per month pro-.ra·bed ba~sis on retirement n.ftor 
twenty years' sorvioe. None of the funds for the payment of this 
pension crone out of the salary of the policemen. The Supreme Cortrt 
of Missonri hold thnt the payments under the pension plan vmre mere 
gratuities. In so holding tho Court saidt 

"* * * * We nre not unmindful o', the 
important services rendered ;J:· the of• 
fica<:·s of the police force, and of the 
benefits derived from ·bheir faithfulness 
in protecting; and guo.rding the lives and 
property of the citizens. '.Chey v.re of-
ficers o:? the stfl.te, however 1 nnd th.e 
conoti·bution h(',s declared tlw.t, like 
all others holt!. inc official stn.tions, 
they must rest content ·with the remuner-
ation fixed by lawJ and after their ser-
vioos have been performed, no matter how 
valun'ble tho;,r may have been, tho city 
cannot, as a. gratuity or pension, 'c;rant 
public money to or in aid of a_ny individual, t 
a.nd the courts have not povrer to require it to 
be done. * * * " 

This ouse would, therefore, tend to pln.ce Misso·ri in the 
line of jurisdictions which classify pensions and the like as gratuity 
and not as compensation. Cnaea from other jurisdictions which adhore 
to this rul.e are as follovrst Bd. of Trustees v. Schupp (Ky.), 3 s'. ~~. 
(2d) 600J i'eople v. /fright (Ill.), 40 H. E. (2d) 719• Pe1mio v. Reis, 
32 u. s.·4u4J Jones v. Valentine, 298 N. Yo Sup. 8021 Stn,_e v. ~~o,_ors, 
(1U.nn. )91 :N. 'V'r. 431. 

Therefore, since the retirement allowances to be r::;rrmted un• 
der H. B. 151 are not to be olasned as compensation in MiGsouri but rath­
er as gratuities it would be improper to use the Teachers t I<'uncl, which 
as stnted hereinbefore is to be used only for the purpooe of compensation 
for teachers' ser-vioos and tuition. 

The only remaining fund from w:hich the employer t s contr:tbution 
to their retirement system can be made is tho Incidental Fund. As the 
t:i.tle of this fund denotes, it is to be used :\.'or incidental purposes. 
Unlike the other :rive funds, the Incidental Fund is not earmarked for 
a partioul0.r purpose. If, therofore, n. B. lGl is to be r;i ven effect 
and opora:bion in acr·ord with tho rule of Graves v. Little Tarkio · 
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Drl\in!l.f.e District, suprR, then we must h~ld that in the absence of 
the establishment of a particular fund for the pay;nent of' employers• 
oontri~Jutions to the Public School Retirement System m": Mi.-;souri, 
the only fu..'YJ.d from which suoh contributions may be mo.de is the In .. 
cidente.l Pund• 

CONCLUSION 

It is the opinion of this Department that ih the absence 
of a particular fund for contributions to the Public School lletirer::.ent 
System of rassouri the Board of · duca.tion, nndet· Subsection (1) of 
Scotian 3 1 H. D. 151, would be raaking a proper and lecse.l expenditure 
if such contributions o.ra made from the school district's .Incidental 
F'und as established by Seotioc11 10366, Laws of Missouri, 1943. 

APPT\OVEDt 

J. E. TAl'LOR 
Attorney Genoral 

JMAaDA 

Ro spcctf.'ully submitted 

J. MART IN ANDERSON 
A~·si stant Attorney General 


