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LANDS: Federél Government may acquire land in Wissouri without
the consent of the State for public use.
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Honorablé Ce Vorn Peak
House ol lepresentatives
Jolferson City, iissouri

Dear Sir:

We are in receipt ol your requegt for our officiael
opinion on the followin yuestiont

“ilay the Stoete of iissourl prohibit the
Federal Government or any ol lis agen-
cles from acquiring land 1n Wigsouril by
cession, purchase, condemnation or other-
wiger!

The congtitutionul autchority pertaining to the right
of the Federal Government to acquire lunds within the vari-
ous states which is' cited most frequesntly in decisions on
this cuestion is Clause 17, 3ection 8, asrticle I, of the
Constitution of the United states, Section & belng a grant
of powers to Congress, which is as Tollows:

"To exercise exclusive legislation, in
all cases whatsoever, over such district
(hot exceeding ten miles square) as nay,
by cession of particular 3tates, and the
acceptunce of Conpgress; become the sgeatb
of government of the United States, and
to execute like authority over all pluces
purchased by the consent of the legislature
o the Stute in whilch the same ghall be,
for the erection of forts, magazines,; are
senals, dock yards, and other neediful
buildingg; ~ ~ ¢

It should be noted thut the above clause contains no ex-
press authorlzation for the exercise ol the power oif eminent
domain, aud it is through decisions of the Supreme Court of
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the United States that such powers have boeen attributed to
the Federal Government.

In pursuance to the counstitutional provigion above
noted, the Generul Agsembly cnacted (und reenscted in 1935)
section 12891, R, U, io. 1939, giving the consent of the
Btute to the acquisitlon of landg for the following pur-
poses:

"The consent of the State of Missouri is
hereby glven in accordunce with the seven-
teenth clause, eighth section of the first
article of the Constitution of the United
States to the awcoqulsition by the United
States by purchase or grant of any land in
this sBtute wiich has been or may hereafter
be acquired, for the purpose of establish~
ing and meintaining postoiflces, internal-
revenue and other government offices,
hosgspitals, sanetoriums, Tfish hatcheries,
game and bird preserves and land ror re-
forestation, recreationul and sgricultural
ugesa."

The consent given by the State of Missourl is muech broad-
er than the power of acguisition listed in the constitutional
provision to which the above section relers. That consent,
however, corresponds to the powers given the rederal Govern~
ment by Judicial ifterpretation.

' ‘The leading case on this guestion is Fort Leavenworth
Railroed Co. v. Lowe, 114 U, 3, 525, 29 L, sd. 264. In that
case the guesgtion of the leglislative authority of the Federal
Govermment over the area comprising fort Leavenworth, Kansus,
was under discussion, and while the Supreme Court of* the
United States in that decision admitted thet the framers of
the Federul Constitution were of the opinion that the new
Government could not acqlhiire land in any State without the
consent of such State, yet tiae Federal Government was held to
have such power, in the following lonpuage, 1, c. 2686 (L. Ed.):

o w74 ywould seem Lo have been the opine
ion of the frowmers oi the Constitubtion that,
without tihe consent oi the States, the new
govermment would not be able to acquire ‘
lands within them; and therefore it was pro-
vided that when it might require such lands
ior the erection oi forts und other buildlngs
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tor the defense of the country, or the
dischurge of other duties devolving upon
it, wnd tie consent ol the Stutes in which
they were situated was obtalned for their
acquisition, such consent should carry
with it politicel dominion and legislative
authority over them. Purchase with such
consent was the only node then thought of
Tor the acquisition by the (toneral Govern-
ment of title to lands in the States.
since the adoption of the Constitution this
view has not generally prevaliled. Such con-
sent has not ulways beenr obtoined, nor sup-
posed necesgsary, Tor the purchase by the
Geilerul Government of landg within the
Statesg, I uny doubt has ever exlsted as
to its power thus to acquire lunds within
the States, 1t has not had sulficlent
gtrength to create any efifective dissent
from the general opinion., The consent of
the States to the purchase oi lands within
thew for the special purposes named is,
however, egsentisl, under the Constitution,
to the transfer to the General Government,
with the title, of political Jjurisdiction
and dominion, Where lands sie acquired
without such consent, the possession of the
United States, unless political Jurisdie-
tion be ceded to thewm In some other way, is
simply that of an ordinary proprietor. The
property in that case, unless used as a
meuns to cuarry out the purposes oi the gov~-
ernment, is subjeot to the lepislative au-
thority and control ol the States eqgually

- wlth the property of private individusla,

"But not only by direct purchasge have the
United States been able to acguire lands

thiey needed wilthout the consent of the States,
but it hasg been held that they possess the
right .of ewminent domain withln the States,
uging these terms, not as exproessing the ul=
timate dominion or title to property, but as
indicating the right to take private property
for public uses whon needed to execute the
powers conferred by the Constitution; and
that the Gereral Government 1s not dependent
upon the caprice of individuals or the will
o State Leglslatures in the acquisitlon of
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such lands as nuy be required for the full
and effective sxercigse of its powers, This
doctrine wos authoritatively declared in
Kohl v. U, 5., 91*1};c 3. 667 (Blk, 23, L, ed.

44:9) . A S

"Whoen the title 1s acquired by purchase by
-congent orf tihe Lepislatures of the States,
the federal Jjurisdiction is exclusive of
all state authority, = % ¥ % =

There appears to be but one restriction on the right of
the Federsl Government to ueguire lund wlthin this State by
the right of eminent domain, wnd that is that the land must
be acquired for a public use. The rule is briefly stated in
United States v. Certuin Londs in City of Louisville, Ky.,
78 F. (2d) 684, 1. ¢, 686, ao rollows:

"The government of the United States is

ong of delesated powers, There 1s no cone
stitutional provision exyressly authoriz-
ing it Yo exercisec tlie power of ewinent do-
main. It is nevertheless well settled that
this power belongs to the government as an
attribute of' its sovereignty. Xohl v,
United States, 91 U, . 867, 85 L. Bd. 449;
Shoemaker v, United States, 147 U, 9. 282,
299, 13 8. Ct, 361, 37 L. &d. 170; Chappell
v, United 3tates, 160 U, 3, 499, 509, 510,
16 5. Ct, 997, 40 L, ud. 510, Igually well
settled 1s 1t that the right can only be
exerciged where the property ls to be tuken
Tor u public uge, * * % #

The rerfusal ol a sState to ive 1ts comnsent to the acquisi~
tion of land by the Federal Government has only one efiect, and
that 1s to deny exclusive leglslative Jurisdiction to the Fed-
eral Government over such land, and that 1s subject to the fur~
ther qualification that State leglslative enactments may not
interfere with the governmentul use oi such land. This rule
is clearly set out in several declsions, but, for the purpose
of brevity, we are quoting only f{rom Chicazo, Rock Island and
Pacific Ry. Co. v, HeGlinn, 114 U, 5. 548, 29 L. ad. 270, l.c.
271

i}

moh ¥ But, in order that the United States
uay pogssess eoxclusive leglislative power over
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the tract, except as nay be necessary to
- the usge of the building thereon as such
instrumentality, they must have acquired
the tract by purchase, wlth the consent

off the State., This ig the only mode pre-
geribed by the Federsl Constitution for
thelr acquisition of exclugive legislative
vower over it, When guch legislative pow-
er is acquired in any other way, as by an
express .act ceding it, its cessgion may be
accoumpanied with any conditions not incon-
sisbent with the effectlve use of the
prgpsr?y Tor the public purposes intended.
B d I {

And the more recent case of James v. Uravo Contracting
Co,, 302 U, 5, 134, 82 L, &d, 155, 1. ¢, 165

"It is not questioned that the State mmay ©
relfuse its consent and reitailn Jurisdiction
consisgtent with the governmentul purposes
Tor which the property was woquired. The
right of emlnent domsaln inheres in the
faderal Govermment by virtus oi its sover-
eignty and thus it may, regardless of the
wishes elther of the owners or ol the
States, sogulre the lands which it needs
withian thelr borders. Kohl v. United
States, 91 U, 5, 367, 371, 372, 25 L. ed.
449, 451, Iun that event, as in cases of
acquisition by purchase without consent of
the State, Jjurisdiction is dependent upon
cession by the State and the 3tate may
gnalify 1ts cesslion by reservations not

iﬂco&aishent with the govermmental uses.
# oo t

Tfederal decisions have been very liboral in the interpre-
tation of the words "public use”™ und have extended tho words
to include reforestation, preventlon of soil eroslon, flood
control, wildlife conservation, and the retlrement ol sub~-
marginal lands or lands not suited priwarily for conservation,
A recent decision by a Federal District Court, In re United
States, 28 'y Supp. 758, hos sumwarized the various meunings
siven to the words "public use" in the following lunguage,

l. ¢, 763, 764:

"It is c¢clear that forestation, preventiom
of" gsoll erosion und flood control have come




Honorable C. Vern Peak - 6

to be recognized in the wmind of Congress

as public ﬂ@CbJultidS il we are 1o coilssrve
our naturul resources. Little yuestlion
could be raised regarding the authority

of the state to fuliill any of these pro-
gramng., Llikewise there can be no daubt that
forestation, and i lood control on even wmin-
or sbreams, and control of soll erosgion
evell over a couparatively small area af-
Toct an interest which 1s 'national and gen-
eral ss contradistinsuished froi locul or
special.' The nature of the program for
wildlife-reforestution projects indicates
an activity involving 4 scope much more ex-
tensive than o single state. * i

nok o T ithepe can be no doubt that projects
looking to flood control, re-forestation
and prevention of ‘soil erouion may in and
of themselves aflect that 'general welilare,!
A8 Lo tlhie establislutent of puwe relfuges
vhere cun be little doubt under any circum=-
stance. It 1s juite pnossible that those
projucts for re-forestation and conserva-
tion and flood control uny secw to affect
oaly stresuis end lands withia the parvicu-
lar state; that they are locul only. But
tiat seldom so resulus. furtbiler, the proj-
eccts are ot Lo be considered separutely
but ag vart of the entire progras conteu-
plated by the wets These dbthLtlea way
well bo aud wre in aild of the 'general wel—
fare' and hence ia the 'publie interest,
ierespective ol the demunus or the eccolonic
1ntorests of the country, * * # 1The au-
thority to condenn " * exbends to every casc
in which an offTicer of the government 1s au-
thorized to procure real cstate for public
use.' Hanson Lumber Co, v, Unlted dtates, 261
U, 3. 581, 43 3, Ct. 442, 444, 67 L. Ld. 809,

"Counsgel for the 3tate with ability has traced
the history of the State relative to the pow=-
ers reserved to the stutes in the Contrederacy
of States, and later under the federul Constim-
tution. The guostlon here obviously is wheth-
er the sutLority sought to be asserted is with-
in such reserve powers. The answer is {ound
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in tiie decisions of the Supreme Court thut
'the general novernment 1g not dependent
upon the cuprice or indi v1duals, or the
will of stabe lebislabures, in the weyuigi-
tion of gsuch ldnds as may be requlred for
tiie full and effoctive exsrelse of its
powers.,' iort Leavenworti: . i. COo. v,
Lowe, 114 U.5, 535, B30, O 5. Ct. 9935, 998,
29 L, ud, #64, aud other cucges herelinbelore
cited. The projects in guestion ave noceg-
sary for the 'full acd elfective cixercige
of the powers o the United States."

It is, therecfore, the conclusion orf this oirvlce that the
United gtates Covernment may acquire land within the State of
Missouri for public use without the consent of tils Stabe,
by purchase or by cxercise of the right oif swinent domain,
and that acquigition for public use would include reforesta- .
tion, s=o0il conscervation, wildlife conservation, and flood con~
trol projects., It ils our Turther opinlon thot the JFederal
Government may acqulire exclusive legislative jurlsdiotion over
such land only wlith the congent of the State of MMigsouri, and
that in the abgence ol guch consent, the teriitory acguired
1s subject to the generul laws of the Ytate of iiissouri, so
far as they do not intveriere with the ezxerclse ol overnmental
functions by the Government of the United Stabes,

Hesgectfully suvbmitted,
BUAT L. TYDMR

uSulgUuﬂL \ttorney General
APPROVED

Je B, TAYLOR
Attorney Generual
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