HIGHWAY Q“PARTMDNT° The 1eglslature may regulate the Highway De-
partment in any way which 1s not inconsistent
with the limitations imposed upon the legis-
lature by the constitutional prov1swonq of
the state or natlion.

FILED

Augtst, 13, 1946 | o

Honoreble Danlel 0'Bryan,
Representatlve

House of Representatives
Jefferson City, Missouri

Dear ir, O'Bryan:

In your recent request for an opinion you asked the
followlng questions:

"Will you please advise me of the meaning
of Section 30, Artiole 4, 1945 Constitution
of Missouri, wherein is stated ".....Shall
be. credited to e speclal fund and stand
appropriated without legislative action for
the following purpoees, and no others.."

"The meaning of this clause has always
bothered me. Does it mean that the High-
way Department 1s independent of the legis-
lature, or just what doss 1t mean? I an

a member of the Appropriation Commlttee
and would like to have thia matter cWaLl—
fled,

"7 underatand thet there has been no audlt
of the Highway Department. Has the legls-
lature no lnherent powsr to regulate this

department?

"I would appreciate it i1f you would inform
me fully on thils matter."

In your letter you gquoted a portién of Section 30,
Article IV of the Constitution of 19486, and then aasked the
following two questiona:

(1) "Does it mean that the Highway Depart-
- ment 1s Independent of the legislature,
or just what does 1t mean?" \

(2) "Has the leglslature no inherent power
- to regulate this department?"

The nature of these questlons 1s so similar that an answer
to one will be an answer to the other.
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seetion 30, Artiele IV, Missouri Constitution for 1945,
provides, in part, as follows?

"sec, 30. Souree and Application of Highe
way Funds.=-For the purpose of gonstruecting
and malntaining an adequate system of
connected state highways all state revenue
derived from highway users as an incident
to their use or right to use the highways
of the state, including all state licsense
fees and taxes upon motor vehicles, trallers,
and motor vehlele fuels, and upon, with
respect to, or on the privilege of the
manufacture, receipt, storage, distribu~
tion, sale or use thereof (excepting the
sales tax on motor vehicles and treilers,
and all property taxes,) less the eost,
(1) of colleetion thereof, (2) of maintain-
ing the commission, (3) of maintaining the
highway department, (4) of any workmen's
compensation, (5) of the share of the high-
way department in any retlrement program
for state employees as may be provided by
law, (6) and of administering and enforec-
ing any state motor vehicle laws or traffiec
regulations, shall be credited to a special
fund and stand approoriated without leglsla-
tive action for the followlng purposes, and
- no others #* =% "

In Volume 7, Missouri Digest, under "Constitutional Law",
Key 13, the followlng rules are found:

"Where the meaning of the Constitution is
plaln and unequivocal, and its intent e¢lear
and unmistakable, the courts heve nothing to
do with the polley of the rule established,
but must accept the spirit of the rule as
well as lts letter, and enforce it as 1if
they bellsved in its wisdom.~=-McGrew v.

'~ M1 ssouri Pse. Ry.Co., 132 S. W. 1076, 230
Mo. 496; Id., 168 S, W, 1033, 253 Mo. 23.

"In construing provisions of Conatitution
intent of instrument is paramount.-~State
ex rel. Harry L. Hussmann Refrigerator
Supply Co. ve. Clty of St. Louls, 5 S. W,
(2d) 1080, 319 Mo. 497, followed in State
ex rel. Rogebrough Monument Co. v. Same,
11 S, W. (2d4) 1010,"
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As to the meaning of the language used in the constitution.
by the framers, the judiciary has lald down the following rule
for guldance in interpretation. The general rule is announced
as follows: ‘

"In construing the language of a constitution,
the words used, unless they are technical, are
to be understood in their usual and ordinary
‘sense.~=(1912) State ex rel. Barrett 'v. Hitch-
cock, 146 S. W. 40, 241 Mo. 433; (1915) state
ex rel. and to Use of Buck v. St. Louis & S.
Fe Ro Coey 174 Se W. 64, 263 Moe 689 .Y

Applying those two ruies to ‘the above quoted section of the
constitution 1t is apparent, as stated in the constitutional
provision quoted supra, that a special fund is set up over which
there 1s no legislative control as to the appropriation of sald
fundy and 1n additlon the said constitutional provision provides
1ts own limitatlion that the fund is to be used for stated pur~
poses and no othersa. IFurthermore, said constitutlional provision
sapecifically providés for the sources of sald fund. Read with
the intent found in the provision, and glving the language its
ordinary meaning as is required by the judieial declsions, there
should be no confusion to what the provision provides for. It
may be that there is some confusion because of feetion 36,
Artiscle III, of the Constitution for 1945, which requires that:

"Limitation of Withdrawals to Appropriationse=
Order of Appropriations,--All revenue collected
and moneys recelved by the state shall go into
the treasury and the general assembly shall have
- no power to divert the same or to permit the

withdrawal of money from the treasury, except in
pursuance of appropriations made by law. All
appropriations of money by successive general .
assemblies shall be made in the following order:

# o3 4 %"

The distinetion, however, is that the fund, under Seestion
30, Artiele IV of the Constitution of 1945, is a speclal and
distinct fund and 1s outslde the legislative power to control.

Answering your two questlions stated above, it is neceszary
to construe the constitution as to whether or not it is a
grant oI limlitation of powsrs., Affirmative decislons of this
state, holding that the state constitution is not a grant of
power, but 1ls a-.limltation on the legislative power, can be.
found in Volume 7, Mlssourl Digest, Section 26, in which the
speciflc statement of the rule is found:
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*A state constitution is not a grant but a
limitation on legislative power, so that the
Legislature may enact any law not expresely
or inferentially prohibited by the Constitu-
tion of the state or nation.--(1901) Ex parte
Roberts, 65 S. W. 726, 166 Mo. 207;(1905)
3tate ex rel. Henson v. Sheppard, 91 3. W.
477, 192 Mo. 497; (1910) MoGrew v. Missouri
Pac. Ry. Co., 132 S. W. 1076, 230 Mo. 496;
Ja., 166 S. W. 1033, 258 Mo. 233 (1918)
Harris v, William R. Compton Bond & Mort-
gage Co., 149 S. W, 6035, 244 Mo. 664; (1913)
stltﬁ v. St. LWi', I. M. & 8. Ry. 00., 162
S. W, 144, 253 Mo. 642; (1916) State ex rel,

" Hoberly Special Roed Dist. v. Burton, 183
8. W, 746, 266 No. 711; State ex rel. Colum-
bia Special Road Dist. v. Johnson, 182 3. W.
760; Williams v, United States Express (o.,
184 8. W. 11463 (1917) State ex rel. Rhodes
v. Public Service Commission of Missouri,

- 194 8. W. 287, 270 Mo. 547; (1918) ILudlow-

. Saylor Wire Co. v. Woolbrinek, 205 8. W.

- 196, 275 Mo. 339."

In other words, the legislaturs may regulate the Highway
Department in any way that is not prohibited, either expressly
or by inference, by the Constitution of the State of Missouri

or the pation,

Applying that rule to Seetion 50, Artiole Iv, the legis-
lature shall have no power to destroy said "special fund"
ereated by said section of the Constitution, or require that
there be 2 legislative enactment for the sppropriation out
of said fund, dut legislative enactments may be applied to the
fund not inconsistent with the constitutional limitations,

: Further illustrations of the limitations imposed upon the
Legislature as to regulating the Righway department may be found
in the annotations of Section 44e, Ari. 4, of the Constitution
of 1875, which section is in substence like the one under con-
siderstion. Thers specific cases note the extent of the Legis-
lature's powers. Seotion 44a, Article 4, waz an amendment to
Seetion 44, and wag adopted November 6, 1988. A case of especial
interest was State ex rel. McKinley Pub. Co. v., Hackmann, 282

8. W. 1007, 314 Mo. 33, wherein the Court held:
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"Mis seation, (seetion 44, Art. 4) before 1928
amendment, held not to appropriate without
logislative sstion money to pay maintemrnce ex-
pense of state highway cammission." (imsers
ours).

That express recognition by the Court in the Hackmsnn case, supra,
that the Constitution may make provision for the appropriation
of funds that do not come under the Legislature's eontrol im
evident. Howeyer, the power arose by virtue of sn amendment and
4id not come by reason of Seotion 44 alons. A2 in the present
ssction, Section 30, Article IV, Constitution of 1945, the pro-
vision far the appreprution of funds without Legislative control
is provided for. With this limitation upon the Logillnturo,

the legislature cannot require that the funds be disbursed only
with their permission or suthority. It is a matter for the High~
way Commission to determine,

Further, we would like to point out, in the Heclomann
case, supre, thaet the eourt, in amalyming Artiele IV, Ssotion 444,
Constitation of 1875, pointed out that the Highway Commission is
to be maintained from pudblie or state revenues, At 1. ¢, 10011,
the court seid: .

"The money out of which the highway ccmmission 1a
to be maintained is as much pudblic or state reve-
nue as any money coming into the siate trsasury
from any source. Whether it is called motor ve-
hiole registration fees, licenass fees, or a tax
(/11 of which designations are used in section 44a
‘of article 4 of the Constitution, vide Laws 1921,
1st Ex. Sess. p. 196), or by any other rpame, it is
a tax levied dy the state upon the right of motor
vehicles to uss the publie streets and highways of
the state. It is not only levied by the state,
but 18 collected by it, and paid directly from the
motor vehicle cwners into the state tressury (Laws -~
1921, lst Ex. Sess. p. 104, 3, 23), The atade,
therefore, is interested in what use is made of
revenus from that souree. S0 mush is it inter-
ested that the people, in emending the Constitu-
$ion (section 44a of article 4, supra), declared
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that all such texes received by the state, leas
he costs of maintsining the state highway eom-
mission, should stend appropriested without
legislative aotion for and to the payment of the
principal and interest of certsin state bonds
and the acoumulation of a sinking fund therefor.
To say, therefore, that the state ia not inter-
eated, and vitally interested, in the amount to
be taken from this fund for the maintenance of
gommission is not in accord with

the people's action in smerding the Conatitu«
tion and that of the Legislature in oreating
the commission,”

v A reading of Seetion 30, Artiele IV, of the Constitu-
tion of 1945, will diselose that the same situation exists today
in relation to the Highway Commission as existed at the time of
the Hackmann casge, In other words, Sestionr 30 sets up a spesial
fund £ ticular oses which may be appropriated withous
legislative action. Funds for all other purposes ars subjeet to
legislative aection, Under Article IV, Seotion 30 (8) it is
provided that the maintaining of the Highway Commission is a
purposs cther than those purposes partieularly eaumerated whose
funds are not subject to legislative appropriation,

‘ @QNGL?SIOH

Therefore, it is the opinien of this department, that the

legislature may regulate the Highway Depsrtment in any way which

18 not incorsistent with the limitations imposed upon the legis-

lature by the Constitutionsl provisions of the state or mation.
Respeetfully submitted,

WILLIAM C. BLAIR
Assistant Attorney General

APFROVED:

3. E. TATLOR
Attorney General
WeB:de




