SHRRIFE S Sheriffs may personally cleim per diem attendance

for two courts on the same day providing he can
execute the requests or duties imposed upon him
by each courte.
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July 1, 1u46 :

Honorable Ralph'B. Nevins
Prosecuting Attorney
Hermitage, Missourl

Dear uir, Nevins:

e recelved your opinion request and a letter of ex-
planation, from vwhich we quote your question:

"May a-Sheriff collect per diem for attend-
ance upon Circult Court and Probate Court on”
the same day when the courts are held on
dlrferent floors of the same bullding, and
at the sane time 7"

As we understand your qguestion, therq are at least two
factual circumstances that may arise under it. The first one
could be, where the sheriff attended both courts on the sane
day and executed the dutlles as required. kxamining the quota-
tion from Corpus Juris, infra, we see that it 1s not abso-
lutely necessury that a sherii'f{ be 1ln constant attendence
upon the court. 7The second possitillity your question preserts,
19 wheire tihe sheriff's services are ln such demand by one court
as to preclude hisg attendance upon the other court.

- In considering these two possibilities, we will begin
with the second one, for it 18 the most easlly disposed of.
Tnder three previous oplnions of this offlce, we have ruled
that the attendance by a sheriff or deputy must be actual
attendance, that is, real physlical presence in order for the
sheriff or deputy to collect the psr diem fee. In the second
pocssibility outlined above, il the sheriii's duties in one
court sre so strenuous and demunding that in order to executn
them, he would be denied the opportunity to perform any duty
placed upon him by the second court, it is obvious that the
sherlif personally could have no claim against the second for
per diem. Section 13411, R. S. Mo. 1939, provides for such
a contlingency by allowlng the sherlif to appoint a deputy,
and frcem the terminology of the statute, we believe it possible
to infer that actual attendance is required. The pertinent
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parts of said section are as follows:

"Fees of sheriffs shall be allowed for their
services as follows:

"For attending each court of record or crimi-
nal court and for sach deputy actually em-
ployed in attendance upon such court the num=-
ber of such deputies not to exceed three per
day . o 8 . $3.00"

If the second situation outlined above 1s the situation
about which you ask, we believe that a sheriff cannot per-
gonally put in a claim for attendance on both courts, where
he is unable to attend to anc execute the duties imposed upon

him by one court due to the demands of another court. 1In

Corpus Juris, Vol. 57, Section 1177, the attendance at court

in general is discussed as followst

"A sheriff, deputy sheriff, or constable 1is
entitled, as a matter of right, to compensa-~
tion for attendling court when, and only when,
compensation is provided by statute, It has
been held, however, that where the statute im-
poses upon the sheriff the duty of attending
court 1f required by the Judge, but providss

no fees for such attendance, it is within the
power of the board of county auditors to al-
low reasonable compensation therefor, Where

a fee 1s provided only for attending certaln
courts, the sheriff cannot claim such fee for
attending other courts; in order to entitle a
sherlff to compensation for attendsnce at court,
his attendance must have been required; a cons-
table is entitled to fees for attendance on the:
sitting of a court only when the eourt was
actually sitting; ‘and, under a statute allowling
constables a fee for attending each trial in a
criminal case, a constable is not entitled to
such fee where there was a plea of guilty, and
Judgment thereon, and no evidence was introduced.

"A sheriff is not entitled to fees for a mere
nominal, colorable, or constructive attendance
_at court; but he is entitlied to & fee for at-
tendance, although he may have been absent from
the court room several times durlng the hear-
ing of a case, where it appears that he was
within calling distance all the time ready to
vespond to any request, direction, or order
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made to or upon him by the court or cbunsel;
and a constable who was summoned, actually
attended court, and was ready to perfomm his
duties as a constable 1f called on, is entitled
to his fees, although he did not actually per-
form any of the duties of a constable."

Several situations are ruled upon there, but we would like
to point out espeeially the underlined portion of the above
quotation. Regarding double compensation, Section 1178 provides
as followss

"ihere the fee blll authorizes the sheriff
to charge a certain amount for one day's
attendance upon the court, he cannot charge
an sdditional sum for attendance at a night
segslion; where the statute allows the sher-
1ff a certain per diem for attendance by
himself or deputy, he cannot recover pay
for two deputles. attending the court; 1t is
not proper for both the sheriff and his
deputy to clalm per diem or other compensa-
tion for attendance on the same court, at
leagt where the attendance of one officer
only is requlred; and a constable cannot
reccver the salary of a sergeant at arms
— for attending the sessions of a court where
the ssalary has been received by a regularly
appointed sergeant at arms; but wheie there
are two Judges holding court at the same
time in the county, and 1t is the duty of
the sheriff to attend upon each, .06 1s en-
titled to an allowance for attendance before
sacn judge; asnd where o statute gives the
sheriff e per diem for attendance on a cir~
cult or munieipal court, end the same statute
" also contains a provision allowing him a cer-
- taln amount per day for attending sny ccurt
. or officer with a priscner, a sheriff is not
precluded from recovering the fee for attend~
ing a municlpal court wlth a prlsoner by the
fact that he heos cherged and received his vner
diem for attending on the same court on the
same days."

The underlined portion of Section 1178 quoted, supra, seems
to indicate that the sheriff would be entitled to c¢laim an
allowance for attendance before each court whsere it 1s the duty
of the sheriff to attend vpon sach, even though they are in
gsossion at the same time. However, the case of Lasalle County
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v. Milligan, 143 Illinois 321, 32 N. E. 196, which is cited

ag authority for the underlined portion of Sectlon 1178, -
supra, actually holde that a sheriff may make a claim upon
both courts, where two are Iin sesslon at the same time and 1t
is his duty to attend upon both, but that his making of a
claim by way of a deputy 1s not a personal claim tut a claim
of the office of the sheriff.v

In regard to the Fivet poasibllity referred to above,
vhere a sheriff attended both courts cn the same day and executed
the dutles as required, we bellsve such a course of conduect
is possible, snd under such course of conduct it would be
possible for the sheriff to make a personal clalm apgalnst each

‘eourt for an allownace, but plcase kecp in mird that such a

situation ig facturl, For example, under your questlon, if

the circult court was in session on the second floor and the
probate court was in session on the first floor and the duties .
demaiided by the circult court did not conflict with, or preclude
the executlon of the duties of the other court thereby not re=-
gulring the constant physical presence of the sherifi in each
court at the seame time, the sherlfl could attend upon both
courts in such a manner as to be entitlsd to the sllowance by

- both courts, Under our guotation of Section 1177, supra, it

is seen that a sheriff i1s entitled to a fee for attendance
althougsh he may have been absent from the court room several
times during the hearing of a case, but 1t appeared that he was

‘within calling dlstance at all times and was ready to respond

to any reguest, direction or order made to, or upon him by the
court or counsel, Undoubtedly the better rule would be to re=-
quire the actual physlcal presence of elther thoe sheriff or a
deputy in each court at the sawe time, and allow the sheriff

to clalm personally upon the court he actually attends, and

the office of the sheriff to claim through the deputy for the
court the deputy attends, as under the Milligan case reforred

to, supra. 1he dlscussion of the flrst possibllity relerred

to above 18 considered because we could find no direct prdhioitlon
egainst such a situation.

Further, we dlrect your attentlon to Sectlon 2034; R. S. iio,
1939, which made 1t the duty of the sherlff to attend courts under

the general law. Subsequently, however, sald section was amended
to read as follows:

"The several sheriffs shali attend each
court held 1In their counties, when so
directed by the court; and it shall be
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the duty of the offlcer attendin;: any
court to furnish stationory, fucl, and
. othaer things nccoessary for tie use of
the court whenevor orderod by the court."

This amoudmeont of enld soction rclicves tha shoriff of
the duty to attond court unless speclifically dlrected by the
court to so octtend. With thie in mind thore could be no elainm
for per dicm unless the court had direct:d the shadff to at-
toud upon said court, or unlesg under the geonoral law it was
the duty of the sheriff to attend upen said court.

CCHCLUSTION

o)

Therefors, it 1s our conclusion that a shoriff Ay Pl
sonally claim an allowence for atlendance upon two courts which
are In session at the same time, providing he can execute the
dutles, requcsts or orders lwmposed upon him by said couvts with
no derogatlon of sach to the othor. In the event thot the
dutics imposed upon the shorlflf by onec court ars such as to
preclude him fr m attending o second court at the same tiae,
the statute contomplutes such a sltuation and provides for the
appolntment of a desuty, =zaild deputy thon claims an allowance
for the office of the sneriff, but the sheriff is not personally
entitled to clailm, Howasvor, boefore eny por dlom may e clalmoed
by the sheriff or his ofifice, the attondaoncae upcn court must ne

directed vy theo court or imposed upon the sheriff by .the general

law,
iospectfully submit ted,
VILLIA Ce DLAIR
Assistrnt Attorney Gencral
APPROVEDS ‘ ,

J. &, TAYLOR
Attorney General
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