PAROLES: Inmastes of Missouri Training Schools may be paroled
by the Board of Trainlng Schools before serving

penitentiary sentence.
FILED
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Sepverber 12, 1946

ilonorable Leiloy iwunyon, osSuporiatendent ’
dlssouri Trainling Schwol for bLioys
oonville, lilssouri

Dear iir. sunyons

Your requost of recent date for en opinlon of this
orfice relative to varoling luuetes when tiwlr senbeiices
sre such that they misht oxtend beyond thelr majorlty to
a torm 1n the penlitentiary has been roceived, and reads
ag follows:

"on Llarceh 20, 1v44, the above mentionoed

- boy, Donald lrvin, was sentenced In the
Circult Court of Cass County, Judge ieslie
L. Druce, presiding, to serve twenty yoars
in the iilssourl State renitentiary cn a
charge of Second Degree Murder. Due to the
fact that on this date the defondant was a
minor, fourteen years of age, the sentence
was 'commuted to the Uissouri Training
Sclhwol for Boys at Boonville, Lilssouri, on
account of tho age of sald Delsendant, who
wes lourteen (14) years of Age June 106,
1945, and that the Sheoriff of this County
snall, without delay, remove and safely
convey the said Defendant to the said
Training Schiool, there to be kept, confinod
and btroated in the mannel directed by law,
and the suporintendent of said Trainlng
Schiool 1s requilred to receive and safely
koop him, the sald Defendant, in the Tralin-
ing School aforesaid, untll thie said Defen-
dant becowics of ago, at which time 1t is
ordereod tuat ho then be commuitted to the
PYenitontiary ol the State of lisgouri, there
to bo kept, coniined and treated in the wamernr
dirccted by law, untll the sentence of this
court be complied with, or until tho said De-
Tfondant shall be otherwise dilscharged by due
course ol law.!




Hone LeRoy lunyon , (2)

"Donald Ervine, 9925 was admitted to this
school on April 6, 1944, lis wlll reach
his majority oan June 16, 1950, According
to our merit system, the number of merlts
required for eligibllity for parole on &
ninority sentence are to be set by the
Superintendent., As Superintendent of this
school, on July 15, 1945, I set this boy's
morlita to be earned at 5000. As of August
1, 1946, Donald haes sarned a total of 7611
msrits.

"Will you please advise wme as to whether
this boy 1s eliglble for a parole or if 1%
is required that he be kept here untlil he
reaches hils majority, June 16, 19507"

Section 7, Article IV, Constitution of iissourl 1945,

provides:

‘"The rovernor shall have power to grant
3 &

reprisves, commtatlons and pardons, after
conviction, for all offenses except treason
and cases of lumpeaclmuent, upon such condil-
tions and with such restrictlions and limita-
tions as he may deen proper, subject to ‘
provisions of law as to the manner of apply-
ing for pardons. The power to pardon shall
not include the power to parole."

The Govermor, by the Constlbtutlon, has the power to
change or shorten a genvence imposed upon a person hy a court
of competent jurlsdictlon, even to a full pardon, which power
is superior to that of a courik.

The courits impose such sentences ag are authorized and
prescribed by the acts of the legislature, wade into laws,
and by the same token, the board of training schools has the
right to make rules and regulations for the managemoiit and
supservlision of the institutlons under 1ts direction and to

parole.

This board likewise is a creature of the legislature,

having been created by Section 8992, 20 Laws of 1945. This
section, 8992.20, Lawes of 1945, lo. S.A., June 1946, reads,
in part, as follows:
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"Tere is hereby created and established

a8 state board of training schools which

shall have charrme and control of all

trelining schools and industrial homes for

boys and cirls of thils state: specifically,

tne tra;nlnm school for boys at Doonvillej i "

The court, in passing Jjudgment and imposing a sentence.

“upon a person, acts In a judiclary capacity, while the executlion
of that sentence i1s an administrative act to e performed tkrouga,
and by, the executive department of our government, The NMlssouri
Training School for Doys at Boonville, Missouri, is an administra-
tive branch of the executive department and, urder the authority
vested in 1t by the laws of this state, 18 charged with the exe-
cution of the sentences lmposed upon boys commlitted to its care,

Section 8992, 34&, Laws of 1945, 1o. R.3.A., June 1946, »n,
190, provides:

"The board of training schools 1s hereby
authorized to release on parole juvenlles
comltted to Institutions under its con-
trol; to impose conditlons upon which such
paroles are granted; to revoke and termi-
nate such parole; and to discharge from
legal custody. Releass on parole shall be
in accordance with rules and regulations
nade a matter of rocord by sald board.
Said board is hereby eauthorized to call
upon tle state board of probatlion and
parole for pre-parole lnvestigatlons and
for supervision of and assistance to
Juveniles after thelr release from train-
ing schools, Said board of probation and
parole 1s hereby authorized and it shall
be thelr duty to furnish when requested
reasonable services of the character
herein indicated."

Section 448, Vol, 15 Am, Jur., p. 108, reads as follows:

"The judgment though pronounced by the
judge, 1is not his determination, but that
of the law, which depends not on the arbi-
trary opinion of the judge, but on settled
and lrreverslble principles of JUSthS.
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Hon, LeRoy Iunyon - ' (

In the case of The State of Florida v, lHorne, OZ 'la,

125, 1, c, 134-135, the court nad this to say:

"Iinder the statute above quobed, that in
all cases the court shall award the sen-
tence and shall fix the punlishwment or
penalty prescribed by law, the efiectlve
part of the sentence awarded and puanish-
ment fixed 1n the sentence gset out above
is that the petitioner 'be ilmprisoned in
the Stsete Prison at hard lakor for the
period of five years.! The periocd or
cycle of time during which he would be .
required to be imprisoned for the length
of time fixed by tiwe court is to be deter-~
mined by law. The power of the court
extends to fixing the punisihment, that 1s
the lengitn of time wilithin the glven maxi-
mum the petitioner shall be lwmprisonsd,

T T S T L S S L Y WY SO AU RN £ 1

‘ot o v W i “w W W iy s’ W et o ) ) IR N v " 4

Section 8999, R. S. lo. 1939, provides, in part, as
follows: :

"'Te governor shell have power to comwite
the punislhment of any nsle person under
hwenty-five years of arge who way hereto-
fore have been, or may nercafter be sen=
tericed to the penitentiary, whom he nmay
deem sultable to be seubt Lo the Missouri
intermediate reformatory, to commitument
in saild intermediate reformatory for such
term as he may think proper, not exceed-
ing the tlwe Tor which sald person may
have been or way be senteaced to The pen-
lteatLar PR P I R P S RS
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Thls sectlon is cited for the purpose of bringing out
the thought that the court, in sentencing a person to one of
the penal or correctlional institutions in this state, can ouly
name the place of punlsnment and the tlue, but the time may be
altered by circumstances, uander the authority of bthose who are
charged with the execution of the punishmsnt.
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The Circuit Court of Cass County, in the instant case,
rondered its Judgmsat and sentenced the defendant to btwenbty
years imprisonment. ' Because of the sge of the defendant,
this sentence was commuted to a term in the illssouri ira%nLnu
School for Boys at Booaville, hlssour¢, to be served until he
was twenty-one years of age, at which time he was to be trans-
ferred to the penitentiary for the remalnder of hils sentence.
3aid sentence was to be sorved as directed "unless sooner dis-
charged by due course of law.," The board of tralning schools,
by statute, Section 8992.34a, supra, has the authority to
parole from the Missouri Training School for Doys at Booaville,
Hllssouri, inmmates committed to its care and to grant such
parole upon conditions prescribed by it accordlng to the rules
and regulations of the institution,

The immate in question, by the records, as outlined in
your letter, apparently has complied with these requirements
to the extent that he has earned this consideration.,

That part of the sentence rendered by the court, "unless
gooner discharged by due course of law," applies to both insti-
tutions named in the sentence and Judgwerit of the court.

he court only fixes the btime, and the place in which =
sentence 18 to be served. That part of the sentence designa-
ting the penitentiary could only be effective in the event the
inmate was still in custody upon arriving at his majority.

. Conclusion

fherefore, it 1s the opinion of this department that a
boy confined in the Miassouri Trainiag 3chool for bLoys abt Doon-
vil1e, Missouri, who has met the PGQULTQHOntu of the institu-
tion for parole, is entitled to be considered for the same
even though his sentence way bhe for such a term that he could
be confined in the State Penitentiary.

Respectfully submitted,

GORDON P, WEIR
APBROVED; Assistant Attorney General

J. B TAYIOR
Attorney General




