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~'ARDON AND PAROLE: Parole oan be revoker<\ af,ter expiration 

' date of sentence for violation committed 
before such date. _____ _, 

January 7 1 1G4G 

nr. LeRoy I,Tunyon, Suporintendent 
Lli8 s ouri 'J:ralnin(~ School for• Doys 
Boonville, ~.i[J souri 

Dear S:tr: 

.. 

rhis office is in receipt of your lottor asking a 
question v1hich is hereby answered by an official oplnion. 
Your letter ro~ds as follows: 

"George Gray, 0517, 16 years old, 
was comml tt~d to the r;issouri 'l'ra:Ln­
inu~ :Johool for Doys by the Juvenile 
Coul't from St. Louis City~ January 
19, 1943 charged with delinquency, 
for a term of two years. 

"IJ.'ho date oi' expiration of this 
sentence was Janunry'25, 1945. 

'''Gray was paroled January 18, 1944 
and taken to the City of St. Louis by 
the Parole Officer • 

. "On Hovomber 26, 1944 Gray vnHJ ar­
rested on a charge of First Degree 
Hol)bery. 

"On HoverJbor 2'7, 1944: a parole 
violation warrant was lod;'ed ar:ainst 
the subject. 

11 0n !lay 7, 1945 tho subject "''as 
sentenced to a tern of si:x months in 
tlw Cl ty Jail, on two tornw of si~ 
months, to run concurl'Ontly. 

"By order of tho J3oard of Probation 
and Parole, the parole of the above 
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subject was revolted on June 5, 1945, 
approximately five months after the 
expiration Qato of his sentence to the 
Training School for Boys, 

"Gray was returned to tho Training 
School on November 13, 1945. 

"qU ;STIOi·T: Is tho Superintendent of 
the r.cra:lninr· School legally required to 
retain this ~oy?" 

After analyzinG the facts set forth in your letter, the 
principal question involved is can the Board of Probation and 
Parole cause the return of a parson connni tted to the Missouri 
TraininG School for Boys after the expiration date of his 
sentence for a violation of a parole, when such violation 
occurred before the expiration date of his term? 

Section 9157, H. s. Mo. 1939, sets up the Board of Pro­
bation and Parole, prescribes its powers and d~ties, and reads 
as follows: 

rr;.rhere is hereby created and 
established a Board of Probation 
o.nd Parole. rrho powers and duties 
relative to paroles, commutations of 
sentence, pardons, and reprieves, 
now vested in the Gomrnissioners of 
the Department of Penal Institutions 
and the Intermediate Reformatory 
Parole Board are hereby vested in the 
Do~rd created and established by this 
Article. Said Board shall be deemed 
a continuation of tho Department of 
Penal Institutions and the Intermediate 
Heformatory Parole Board in so far as 
the Commissioners of that Department. 
and the Intermedlate Reformatory Parole 
Board al'S empovmred to act· in relation 
to investi,r:~a tions, paroles, commuta tiona 
of sentence, and.pardons, and all mat­
ters pendinc; before such Connnissioners 
and the Intermediate r\eformatory Parole 
Board in connection with paroles, com­
mutations of sentence, and pardons shall 
be carried on and completed by the Board 
created in this Article." 
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Section 9157, supra, was adopted in 1937, and the powers 
and duties vested in the Board of Cormnissloners of the Uepart­
ment of Penal Institutions, relative to cranting paroles to 
persons confined in the Misso~ri Trainin~ School for Days, 
wore transferrod to the present Board of Probation and Parole, 
The powers and dutios which were v0sted in tho i3oard of Com­
missioners of tho Department of Penal Institutions before tlle 
transfer \Yore contal11ed· in Section i3353 1 11. ,~. l':Io. ·19~39, 
providinc as follows: 

11 Said board. shall have power to 
pormi t o.ny person COl>lmi tted to said 
institution to return to his home 
and to roloc.se hiv temporarily frma 
conf'inoment in said institution, but 
not from its control and supervision; 
but such permit shall be conditioned. 
upon his continued good conduct dur·ing 
tho remainder of tr.l.G term fur v1hich he 
was comtui ttod to sucl.1 insti tutl on • 
. Such parson ahall under rules adopted 
by oaid board report to naia board 
from time to titiJO during the terr11 for 
which he was sent to said institution, 
and said boar·cl shall have powe1~ to cause 
the return of any person to serve the 
time for w1lich ho was connnl tted whenever 
his conduct durinG his permit shall make 
it necessary or proper in the opinion of. 
said board to do so. The superintendent 
or any other officer of tho institution 
shall have authority to apprehend and 

.return to said institution any person 
wlwm tho hoard may d5.rect to be so re­
turned. No parole ohall b0 .cranted by 
the court or judge thereof to any person 
comrni ttod by such court to such insti tu­
t!on after he shall have been received 
into the r.Ussouri reformatory." 

Section 0353, supra, was repealed in 1939, lv:nvever tho 
E!tatute was continued in effect by previous reference in 
Section 9157, supra, Concerning such actlon, tho following 
is stated in Volume 50, Am. Jur., ~)actions 38 and 39, page 58: 

"Sec. 32.. ~~ .::· -::· ·::· -::- VJhon in one 
statute B. reference is mado to an ex­
istins law, in ~rescribing the rule or 
manner in which a particular thinB shall 
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be done, or. for tl1e purpo.cH3 of as­
certalning powe1•s wl th which p0rsons 
named in tho reforrin~ ~tatute shall 
be clothed, the effect generally is 
not to revive or contin:Ue in force.tho 
statute referred to for the purposes 
for which it was or:tc;inally enacted, 
but merely for the purpose of carrying 
into execution the statute in which the 
reference is made," 

nsec. 39. It is a general'rule that 
when a statute adopts a part or all of 
another statute,·dmnestic or foreicn, 
general or local, by a specific and 
descriptive referen~e thereto, the adop­
tion takes the statute as it exists at 
that time, and does not include subse­
quent additions·or modifications of the 
adopted statute, where it is not express­
ly so declared. The subsequent amendment 
or repeal of the adopted statute is not 
within the terms of, and has no effect 
upon, the adoptinc; statute, where the 
latter statute is not also amended or re-
b~~;~d-:~-e~p;e.~.s~.Yr or by necessary implica-

A I:Iissourl case, where the above sto.tod rule was followed, 
is Crohn v • Kansas City Home 1l'olephone Co., 131 I'·Io. App, 313, 
109 s. w. 10GB. 'l'llD followin:,~ a:opoars at l.c. 10?0: 

· " ~r ~i· "")~~ ~:· In ~r1d.lic11 on Illtorr;retation 
of ~·ltatutes, ~-lee, 85, it is ::}aid: 'An 
act adoptinc by reference the wholo or a 
portion of anoth3r statuto means the law 
as existinr; at the time of' adoption, and 
does not adopt any subsequent addition 
thereto or modification thereof.' This 
rule is -~~enerally recon;nized. ~)uthcrland 
on Statutory Construction, Sec. 257; 26 
A r ., · -·~· "' I ( f)d · ' l ) 714 m • u; :.Dfi, .t·,nc • OJ: JaW e:.... ' .• c • J 
Postal Tel. Co. v. Railroad (0, c.) 09 
red. 190; Jones v. Dexter, 8 Fla. 276; 
Culver v. People, 161 Ill. 96, 43 N. ~. 
812; Dnrmstaettcr v. Uoloney, 45 Mich. 
621, 8 N. w. 574; ~atter of Main St~eet 
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98 T·T. Y. 451; Uomr.~toDweal th v. Kendall, 
lr,\4 ~.:ass. 35? 1 11 H. _.,;. 425; Gaston v. 
Lamkin, 115 l':io. 20, 21 ;::; • \'\' • 1100. 
Further, -it is said by the same author 
(section 492): 'Where the provisioi\s 
of a statute aro incorporated by ref­
erence in another (who:"o one statute 
refers to inothor for the powers siven 
or rules of procedure prescribeQ by 
tho former), the statute or provision 
referred to or incorporated beccnnes a 
part of tho referring or incorporated 
statuto; and, if t1o earlier statuto is 
afterwards repealed, the provisions so 
incorporated, tho powers given, or rules 
of procedu.re prescribed by the incorporated 
statute obviously continue in force, so 
far as they form part of tho second eila.ct-
·lnen t • ' 1r .. :~ .. ~i-- .. :~· 1}" 

VJo have thus-shovm that tho nowers of tho Board of Pro­
bation and Parole,;· relative to persons corrmlitted to tho-uissouri 
r.rrainin.c, School for Doys, appear in Section 8363, supra, .wi.lich 
by reference is. a part of Section 0157, supra. 

VJe no to tllo. t the word 11 pormi t 11 is used in i:\oc tl on U353, 
supra, ra thor tl1an the word 11 po.role. 11 Parole is definod in 
46 c. J., Section 6, pace 1183, as follows: 

"A parole is tho conditional re­
lease of a convict boforo the expiration 
of his term, to re;.ain subject, durinc; 
the remainder thereof, to supervision 
by tho public authority and to return 
to imprisonment on violation of the 
condition of tho parole. ~~ ·::· ~:· ~:· -1:- 11 

Consequently, by com par inc; the word in:-; of the statuto 
usin.-~. the word "permit" with the ·definition of tho WOI'd 
"parole," it appoars tho.t tho two are synonymous. 

In tho case at bar it may appear that the subject has 
already served his sentence, consldoriny; tho ti':'i1C he wo.s in 
thG school at Boonville with tho time he was out on parole, 
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up until the da to his parole was revolr:od. In this rec;ard the 
case of Jacobs v. Crawford lu cl ted, 30d Uo. 302, 272 ::; • \01. 
931. 'rho l1ovcrnor had pnrolocl an inmate of tl1o State 1.-)eni ton­
tiary sentenced for ton years, anJ aftor a year and two months 
from the time V1o, pnr.olc was r;ranted it was :t·evoked. 'rho 
peti tiono:t• claimed t:l.'l, t such time .s?wuld be cleduc ted from the 
remainder of tho sentence ancl \'Ji th the bone fit of tho tlu•ee­
fourths rule ho was entitled to be dlscllnrgocl. 'rho f'ollowinc 
is stated at l.c. 932: 

"In a very roc en t case (In tlw 
Hatter of tho Petition of Jasper 
!1'lounce for Writ of llabeas Corpus 
No. 25?79, decided Fe!Jruary 17 • 1925, 
269 s.u. 385, artd not yet officially 
reported), where this court had under 
consideration tho effect upon the 
term of imprls ~nment of time elapsed 
while defendant was out under ,parole 
by the trial court, we said: 

"'A p1:.role is a no.tter of c::eaco or 
favor to a convicted defendant, and, 
when ho accepts such parolo, he docs 
it subject to all the provisions fixod 
by the statuto, and subject to all other 
conditions which may be imposed upon 
him by the authority gran tint:; such par.ole, 

.which are not iller;o.l, immoral or impos­
sible of performance. Such, by all tho 
authorities, is tho rule where a parole 
or conc1i tional pardon has boon ~;ranted by 
the executive or other constitutional 
pm"doninu povmr, and tl1e rule nppli3 s as 
frilly and as reasonably to paroles by 
trial courts under our statute .• ·' 

Such being the latest and controlling 
utterance of this court, and such being 
our· constl tutional ancl s te. tutory provi­
sions, it would appear to be unnecessary 
to consider tho authorities from other 
states, cited in the s~Ecestions filed by 
counsel in this case. No statute has been 
cited which provides that t:ll8 time durinG 
which a convict is at large under a parole 
by the Governor shall be deducted from his 
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sentence, in case such parole is re­
voked; nor is there any statute provid­
ing that such time shall not be deducted 
fi•om such term of imprisonment. 'I1he 
Gov6rnor was therefore free to impose 
his ovm conditions. 11 

Under Section 8353, supra, there is no provision allowing 
the period at large to be counted as a part of the sentence 
after tho parole is revoked. The statute specifically pro­
vides that when a parole is violated the Board can cause the 
return of the pe: son to sorve the time for which he was com­
mitted. This can only mean the remaininc time, besides what 
was actually served, 

In Ex parte !itounce, 307 Mo. 40, 269 s. w. 385, the 
petitioner was sentenced to a term of two years and on the 
same day sentence was passed the court issued a bench parole, 
Later, after two years had expired, his parole was revoked. 
The petitioner contended that the court was wJ.thout juris­
diction to terminate his parole and cause him to be returned 
to prison under the sentence and judgment first rendered, 
because such parole was not terminated within the period of 
two years fixed by tho jud.GJ.nent. The court stated the follow~ 
ing at l.c. 387: 

"There is no language in the statute 
relatinG to judicial paroles which 
authorizes the conclusion that there 
is any relation whatever between the 
time during which a parole may be con­
ti.nued, and. the lenc;th of the term of 
imprisorunont imposed in the judGffient, 
from the execution of which a defend­
ant may be p~roled. * * * * *" 

Section 8353, supra, does not lequire the Donrd of Pro­
bation and Parole to revoke the parole of a person durinG its 
terra. It does require that the violation under the parole 
must occur durinc the terra, and when such violation occurs 
the·Doard has tho power to ca.usd the person to be returned 
to·the Missouri Training School for Boys. 
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Conclusion. 

Tilorefore, it is the opinion or this department ~lat the 
Board of Probation and l'arolo has tho pmvcr to revoke the 
parole and cause tho return of a person who was committed to 
the hlissouri Trainin~ School for Boys after tho expiration 
date of his sentence for a violation of a condition of the 
parole which occurred du1;inc; tho period of his release and 
before tile expiration date of his sentence. 'l'he time such 

.person was out on parole cannot be deducted from his sentence, 
and wl1on the parole is revoked, such person may l)e co;;1pellod 
to serve out the term vnich remained unserved at t!1o time the 
parole was eranted. 'l1he :3uperlntendent of tho Liissouri 
Training School for Doys is legally required to retain, the 
subject in the case at bar. 

APPHOVED: 

-~J~.~~~~.~ffi~l17l~:tL~o~R~-~·---------,--- -­
Attorney Gcmoral 

RFT:ml 

Hespoctfully submitted, 

lUC 1.LAHD P'. 'rHm:1PGUN 
Assistant Attorney Goneral 


