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TAXATIC& AND MEVENUW: Refunds of taxes pald under Hou-. -
868, 869 888 and 948 of the 63ro s8¢

Assembly°

Decenber b, 1946 é §<
1727
r7/

e He W, HMorrls
Director of ilevenue
State of Missouri
Jeiferson City, Missourl

Deor Sir:

Reference is mude to your inguiry of recent dute, re-
gquesbting an OiilCidl opinion of this office, end reading as

iollOWb'

"Please advise this department whether re-
funds may be mude to any tax payers who,
sndeavoring to cowmply with House Bills

;< 868, 869, 888 and 948, inudvertantly
over pay such tax.®

In this opinion we have separately considered the ques-
tion of refunds under House -Bills 868 and 869 and House Bills

hereof.

888 and 948, for reasons which will appear in the course <:/

Refunig Under House Bills $68 and &69 n

It 1s & goneral priuciple applicable to the law of taxa-
tion tuut tuxes voluutarily paid wwmy not be rccovered by the
taxpayer in the absence of stututory authorization to sone
ofi'icor or uzency to make such refunds. We airect your atten-
tion to 61 ¢. J., Taxation, pupse 991, where the rule is de-
clared:

"It is & general rule thut taxes volun-
tarily psld under a misteke of law, with
full knowledge of the Taots, cunnot be re-
sovered back, unless recovery 1ls expressly
or iwmpliedly authorized by statute; but
tite rule does unot apply to payment under
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protest. Taxes paid under u mistake of
fuct are recoverable, particularly if

wade by the rovenue officers in the form
of a statement to the taxpayer or in tak-
ing some official action on the correct-
ness of which the latter has a right to
rely, although it is otherwise where the
mistoke 1s made by the taxpayer himself,
and is thie result of his neglect of some
legal duty, or where tihe facts which wouyld
have ghown the mistake were within his own
possession or within his reach."

That the exception to the general rule as stated above,
tiiat tuxes pald under a mistake ol fact arc recoverable, has
been followed by the Supreme Court oif Missourl, appears from

‘Mathews v. City of Kansas, ©0 Mo, 231, l. c. 256. 1In tiis

case a baxpayer sought t0 recover taxes which had been paid
upon real property not belonging to hiwm, but w ich were pald
upon certain other reul property which the tuxpayer had desiy-
nated as beinyg his. The court therein swvid:

w AW W T4 may be conceded that ii Harrimun
had gone to the collector and stated that
he had come to pay the tex assessed on
plaintiif's land, trusting to the colloctor
to look up the numbers, and this the col-
lector undertook to do, and furnished the
wrong, nwabers, and the agent had thereupon
made payment on the belief of the correct-
ness of the lots, this would have been =
case of nwuituul wistake, or ut least one in
which the plaintiff would huve a clear equity
of restitution. But the proof here is that
witliout any word or act of the collector in-
- viting thereto, the agent of plaintiff, not
depending on the colleector for the 1and ag-
sessed against his principal, presented his
own prepared list to the collector 'and told
him to muke out a receipt for the taxes dus
upon suid list.* In such a cuse the collec-
tor had to look simply to the nuubers of the
lots thus furnis:ed to ascertain the amount
of taxes ascessed thereon., ¥ * ¥u

In that case recovery of the taxes paid was denied.

_ Ye take notice that in the administration of the taxation
laws contained in House Bills 868, 369, 688 and 948, the infor-
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mation relating to the property, its value, yleld, ete., is
all within the possession of the texpayer, und that it is
solely upon the basis oi the figures snd information sub-
mitted by the baxpuyer that the tux is collected., le, there-
fore, belleve that the exception to the generul rule with
regard to taxes paid under & mistake of fact would be applied
to inadvertent overpayments under these circumstances.

e also direct your attention to Stute ex rel., v. Lind-
heimer, 21 N, i, (2d4) 318, 124 A. L. X. 1472, 1. ¢, 1476,
viierein the Suprene Court of Illinois sald:

ok ok ok oo also, any right to a refund or
a credit of tuxes is purely of statutory
origin, and in the absence of un authori-
tavive statute, taxes voluntarily, though
erroneously, paid, cannot he recovered,

nor even voluntarily refunded by a county,
althoush there may be Jjustice in the claim,
Lefevre v, uounty of Lee, 353 111 30, 186
NE 556. Ok A e

A simllar gituation was presented in Mahnomen County v.
United States, 519 U. S5, 474, 87 L, &d., 1527. This was an
action on the part ov the United Stabtes to recover taxes which
had been voluntarily paid by wn Indian, upon whose lands taxes
could not be validly assessed. The Supreme Court of the United
Stutes denied such recovery, saying:

“Tne allottée paid the 1911-21 tuaxes volun-
tarily and settled the baluance orf her taxes
to her advantage in 1936. Nelther Minnesota
law nor f{edeial law reyulres that a county
refund taxes which an emancipated Indian has
voluntarily paid. The County is entitled to
Judgment in its favor." . ‘

You will note that throughout these cuses rcference is
made to "statutory authority" to recover such tuxes., Ve have
examined the statutes of the State of lissourl generally re-
Ierring to refunds of taxes pald and find only Section 11215,
R, 3. Mo, 1999, whieh conceivably mibht be applicable, This
section reuds as follows:

- "Jherever, in any county in this state, money
has been collected under an illegal levy, the .
county court of such count; or counties 1is
hereby authorized to refund the same by issu-
ing warrsnts upon the fund to which said money
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had becn credited, in favor of the person
or persons who paid the same as shown by
the collector's books: Provided, that
should the person in Tfavor of whom any war-
rant or warrants are lssued be dead or un-
able to appear in person, then the same
shall be paid to his heirs or legal repre- v
sentatives: Provided ifurther, that suid
county court or courts may, in their dis-
cretion, refund, in addition to the money
collected, interest Which'may have accrued
upon the same, not to exceed s8ix per cent:
Provided further, thut before any levy
Shall bo considered illepul, it shall have
been so declared by the suprews court of
- the stute of iilssouri: Provided furtier,
that the provisions of this section shall
only apply to those counties in which the’
noney collected under said illegal levy is
either in the county tiecasury or within the
control of the county court: Provided
fucther, that the eounty court so refund-
\inb said money shall specify the time in
‘which suld money shall be refunded, and all
~warrants left on hand alter the expiration
of such time shall be by sald county court
canceled, and the wmoney and intcrest turned
into the school fund of the county."

You will note thut the above section provides for refunds
only under certain special and partlcular circumstances, and
then only when based upon an illegul levy, determined to be
such by the Supreme Court of the State of Missouri. VWe, there-
fore, think it inapplicable.

There being no statutory authority for refunds, we think
the following rule declared in 61 C. J., Taxation, pege 974,
to be pertincent:

"f state has power to authorize-the refund
of tuxes paid, but the authority to reiund
rust be oon;elred by a valid and constitu-
tional statute; and the lepislature has no
power to coupel. the refund of tuxes legally
collected. * * * In the absence of a valid
statute, no exceubive or administrative of-~
ficer has power to Telund Laxes, anad if the
power 18 piven to tilell by law 1t must be

strictly LOllOW@d o omn (smphasis ours, )
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Not finding stututory suthority for such refunds either
in the taxing statutes themselves, namely, House Bills 868
and 869, nor in the generul statutes relating to refunds of
taxes, we conclude that the Director of levenue hus no au-
thorlty to meke refunds of tuxes voluntarily, inadvertently
overpald thereunder.

Rtefunds Under Houge Bills 888 and 948

With respect to overpayments made under thess two acts,
a different situation presents ltseli. Your attention is di-
rected to Section 7 of louse Bill 888, reading, in part, as
follows: '

n k¥ % ypon the £iling of such return the
full amount of any tax as comnputed by the
baxpuyer shiall be pald to the birector, who
as soon as 1s practicable thercafter shall
examine it and determine the correct amount
of the taz,. I{ the Dircctor deteruines
that the taxpayer has paid g taz in excess
of the amount lawiully duei tiie Lirector
shqll)gormlt u credit. *wo (dmphasis
ours

Also, to the following portion of Section 7 of House Bill
948, rezding, in part, as {ollows:

nok K Upon the Tiling of such return tie
Tfull amount of any tax as computed by the
taxpayer shall be puid to the Director, who
as soon as is practicuble tierealter siall -
exanine it and determine the correct amount
of the tax. If the Director determines that
the taxpayer hus paid a tax in excegs of the
amount luwfully due, the bLireetor shall per-
wit a eredit. * * v * (Zmphasis ours.)

Herec, then, exists statutory authority for the Director
to make tie necessary adjustment so thut the taxpayer will be
regquired to only pay the amount properly due.

The mechanics by which such moredit® may be nade avalle-
able to the taxpayer huve not been set forth in the bills.
However, we do note that under both House Bills 888 and 948
t.e tax is due when ths return is filed, .nd then a determlna-
tion of the coirectness Of the total tux computed by the tax-
payer is to be nade thereafter by the Diresctor of llevenue
within such time as is practicable. Therefore, it doces not
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seem that the "credit" could be directly refunded to the tax-
payer. The word credit 1ls defined and explained in 21 C.J.S,
1043 as follows:

"1Credit' has another and more restricted
meaning whiech would narrow 1t down to a
signification nearly synonymous with pay-
ment; and, in 1ts narrow or bookkeeplng
sense, as opposed to 'debits,' may be said
to be a payment on account as shown by the
creditor's books, In this use, the word
has been defined as meaning a payment, an
acknowledgment or entry of payment, or of
indebtedness reduced; and, as applled
specifically to bookkeeping entries, a
balance of book accounts in favor of the
credit sidej; anything valuable standing
on the cr«ditor slde of an account; a sum
credlted on the books of a company to a
person who appears to be entitled to 1it;
that which 18 entered in an account as an
of fset to a debt, or for which the party.
in whose favor the entry is made becomes
the creditor of snother; = % % s 3 & % "

This Interpretation that the word credlt as used in House
Bill 888 refers to a bookkeeping entry rather than a cash return
is strengthend by the fact that the Legislature did not ap=-
propriate any money for the payment of such a "cvedit."

CONCLUSION

In the premisesa, we are of the oplnion that an overpayment
of taxes voluntarlily made, under the provislons of House Bills
868, 869, 888 and 948 of the 63rd General Assembly, may not be
refunded by the Lirector of Revenue, but that upon determina-
tion by the Dlrector of Revenue thet such overpayment has in
fact occurred, under House Bills 888 and 948, such excess may
form the basis of a valid claim against the State of Missouri,
which may be applied agalnst tax llability for subsequent yeers.

Respectfully submitted,
WILL F. BERRY, JR.

Agssistant Attorney General
APPROVED; )

J. b+ TAYLOR
Attorney General
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