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Mr, K, 8. Morris, virector
Department of Kevenue
Jefrsrgon City, rilgsouri

Vear Sir:

Reference is wmade to your lotter of recent dute, re-
questing wun ofliclel opinlon of this oiiice, and reuding o
follows: '

"It is regucsted thut you please furnish
bhis department with a written opinion,
stating whether or not dividends received
froin Hablonal Boak Jbock will be subject
to Missouri stute income tex in cither the
yeur 1946 or 1947,."

o The schene for the taxctlion oi' incomes in Missouri is
-Tound «8 Article 81 oi Chapter 74, H. 5. lo. 1959, as amended
by House 3ill No. 570 o the 6Jrd General Assembly. .5 a
part thereoi, a gtututory delfinition of "income" hag been in-
corporated. . This derinition 1s now found as Jection 11345
- of sald House Bill lio. 876, which reads, in part, as iollows:

“Incowme shall include galins, profits, and
carnings derived from * * * dividendg * *v

From the plain wording of the rforegoing portion of the
statute quoted, dividends ure to be included in the rsross in-
come of Missourl income taxpuyers unless such dividends are
exempt under rurther provisions o law.

Dividends paid own shares of national bunking associations
ere, in eifect, prolits arising I'rou the operation of a fed-

eral governmental ingbtrumentality. .8 such federsl sovernieit-
al instrumentulity, the ontirs power of the State of iissouri
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to impose any taxes witlch might or could affect the operations
thereof 1ls controlled by the anction of the Congress. Vith
respect to national banking assoclations, the Congress has
walved the immurity from taxation enjoyed by such instrumen-
talities through having passed what now appears as 12 U,S.C.4.,
Sec. 948, which reads, in part, as follows:

“The lszislature of each 3tate may deter-
nine and direct, subject to the provisions
of this section, the nenner and place of
taxing all the shares, of natlonal banking
asgociations located within its limits,

The soveral Stabtes may (1) tax sald shares,
or (&) include dividends derived therefrom
in the taxeble incowe of zn ovmer or hold-
er thereof, or {3) tux such associations on
thoir net income, or (4} according to or
‘measured by their net income, provided the
following conditions are complied with:

"1, (a) The iwposition by any State of any
one oi the above four forms oi taxation
shall be in lisu of the others, except as
hersinsfter provided in subdivision (e¢) of
this cluuge." (Emphasis ours.)

Subdivision (c), reieired to above, reads as follows:

“(e) In gage of @ tax on or according to or
meagsured by the nebt income orf an. agsocia-
tlon, the taxing stabte may, except in case
of a tax on net income, include the entire
net income roceived from all sources, but

-the rate shall not be higher than the rate
agsessed upon other finuncial corporations
nor higher than the tighest ol the rates as-
sogsed by the tuxing State upon wmercantile,
manufacturlng, end business corporations do=

- ing business within its limits: Provided,
however, Lhal u State which imposes a tax on
or according to or mcasured by the net in-
come of, or a franchise or excige tux on,
financial, mercantile, manufscturing, and
business corporations orgauized under 1ts
own lows or lawsg of other Syates and &lso
Ioposes & btaX upol the income of individuals, .
ngy include in pueh individual iloome Givi-
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dendg from nutional bankins associations

located within the state on condition thak \
it algo includes dividends from domesbic
Corporabions and May likewlise Lnclude

dividends from national baukine agsocis-

tions located without the State on condi-

tion tiiwt it also includes dividends from

LDfLibﬂ corporations, but ab no nigher rate

than is imposed on dividends from such

other corporations." (Emphasis ours.)

: By the enactment of louse Bill No. 888 of the 63rd Gen-
eral Assembly, the Stute of Missouri has availed itself of
the authorization contuined ipn tie above juoted federal stat-
ute to impoge a tex upon the shares of national banking as-
gsocilations, Section 8 of the bill mentioned resds, in part,
as follows: A

"A, ILvery nabtional banking association
ghall be subject to an annual tax accordi
to and measured by its net income in ac-
cordunce with wiethod numbered \4) author-
ized by the dAct of Congrsgs of lMarch 25,
1926, amendinb Section 5219 of the Revised
Stetutes of the United States, * + #u

(Buphasis ours.)

You will note that through election by the Stvate of liis=-
souri to tax national banking assoclations in accordance with
method numbered (4), the provisions of subdivision (c¢) of the
federal statute, set out supra, become epplicable, You will
further note that the proviso contained in subdivision (c)
specifically authorizes the incluslon in tie individual income
of taxpayers dlvidends received upon shares in national bank-
ing associations, provided two conditions are couplied with:

(1) 7Thot the statoe imposes a tax on or accord-
ing to or measured by the net income of,
or a frunchise or cxeise tux on, finoncial,
mercantile, wmanulfacturing, and business cor-
porations organized under its own laws or
laws of other sgtates; and

(£2) That tlie state also inmposes a tax on the in=-
ecoms of individuals.

Without specific citation of the numerous statutes rela-
tive to the taxation of the income of corporstions of the type
mentioned, and to the other statutes luwposing franchise tauxes
upon such corporations, we note thaut the State of kissourl has
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conplied with the first condltion. Again, without speciflic
cltation of the statutes relative tiiereto, we note that the
State of Migsourl also lixposes a tax on the income of in-
dividuals, and thereby has cowmplied with the second condi-
tion,. ‘

We have carelully exemined the pfovisions relating to
income which iy oxenpted or may be excluded i computing the
income tax of individuels under the Missouri law, and do not
£ind that. income of the nature under consider&tlon has been
specifically exempted., Hurther, tiut to not do so is the
intent of ths Generul .ssembly may be inferred from the fact
that Section 10960, &, 5, ifo. 1959, did read as Pollows:

"That the tex provided in section 10909

Re B4 1939, is nereby declared to be the
sole method of taxing nationcl banking ag-
sociationg, their income, sharss therein
and dividends Trom such shares.!

The tax previously imposed by Section 10939, Re 3, lio,
1939, has besn chanced to & new method, found in House Bill
No, 888 of the 6srd General Assembly. In conuection with
such election to change the method of taxing the shares of
national b.nking associations, the ©63rd General issembly has
also passed House Com:ithee Substitute for liouse B8ill No
469, which specifically repeals Section 10960, quoted supra,
In neither H.C.3.H.3. Ho, 469 nor IHouse Bill MNo. 588 has the
excmption previously granted by the repealed 3ection 10960
been retuined. Wo beliesve tuat the failure to 30 retain such
excmption stutute indicutes wun intent on the part of - the
General Asseuwbly to subjJect dividends recesived on the shares
of national baniking assoclations to the llissouri state income
bax, in accordance with the authorlzation granted in sub-
division (c¢) orf 12 U.8.C.h., Sec. 544, uvuoted supra. \

The further condition found in subdivision {(¢) of 12
UeSB.Caitey BeCe D48, thut such dividends may bo inclvded in
the income of individvalg, provided tihat tiie state also re-
yulres the inclusion of dividonds received from othsr cor-
porations, 1s couplicd with, we believe, by rwason of the
fact that . pbicle 81 of Chapter 74, as anended by House Bill
No, 676 orf the 85rd General Agsembly, rolating to the taxa-
tion of incomes, does reguire the inclusion of all dividends
received fwom both domostie wund foreipn corporations. Also,
the further reguirement in the Lederal statute thaut the
div dends oi national bunking essociutions, if so included
in the income of individualg, must not be baxed at a rate
higher than that imposed oa dividends received from other
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corporations, is complied with by the Sfcte of Missourl by
virtue of the ract tnat the sliding scale oi rates of tax
provided under srticle 21, Chupter 74, i, 3. o, 1999, as
amended by House Bill Ho. 6786 or the 64rd General Lssenbly,
is asplicable to «ll taxable income, without regard to its
gource. -

One further objection wight be advanced against the in-~
clusion ol dividends roecelved on shares in national banking
-assoclations in the income oi individual taxpuyers, by rea-
gon or the enactment or section 11350, R. 5. 8o, 1959, This
statute, in substunce, iierely asuthorizes the income received
ag dividends iron comestic or iorelgn corporstions to be re~
duced propostiouately to the tax paid on such earnings from
which suchh dividends arose, upon which an income tax hud been
paid to the State of ilissourli by the corporation as such,

In view of the fact that national banking smgsociations are
not subject to taxetbtion on thelr income, this provision works
no ineguality. It does not lapose a btax at a higher rate
upon income received as dividends on shares of national bank-
ing assoclations thaun it does upon income arising from divi-
dends on shares in other domegtic or foreign corporations.

The declared purpose of 18 U.3.Cans, B3eC. 548, has buen
repsatedly stuted to be thal ol protectlng the capital in-
vegted 1n federal backing associations frow dlscriminstory
taxation, and to prevent the fostering of unequal competition
with business of unational bunks by the use of such discrimi-
natory taxation, See Bedford v. Colorcdo National Bank of
Denver, 91 ¥, (2d) 469, Tollowed in 98 P. (2d4) 1120, affirmed
00 5. Gt. 600, 810 U, 5. 41, 84 L. Zd. 10673 uercantile Mo~
tlional Bunk v, City oif New York, 23 #, 776, affirmed 7 3. Ct.
826, 121 U. 3. 148, 30 L, #d., 895, Iuo the light of this de-
clared purpose, we do,mot believe thut reguirins the inclu-~
gion in individual incomes oi dividends recelved on shares of
‘national baoking associstlons woula be violative of either
the spirii ov tiie lettor of tle (ederal statute, particularly
in view ol tie specilic authoiization contained in subdivi-
sion (¢) tihereorl,

The rousoniag conbuained in the foregoing is, we think,
applicablc to the calendar year 1947 und subseguent years,

de note in your letter of iluaguiry that an opinion is also
requested with respect to the calendar ycaxr 1946. This pre-
sents a gomovwhot different situation Ly reusgon ol the fact that
the operative dute of llouse ©Bill Ho. 888 o the bord General
Assembly iins been Tixed ny the lLepislature as July 1, 1946.
This presonts & situution in which a stute siatute will become
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operative at a purticular time Guring the tax year and will,
by reason of chenge of aethod of texing nationul banking
associations, also wmake effective the provisions of the His-
sourl income tax law with respect to dividends received on
shares in such bunking assoclations. The questions remain,
then: (1) Is it necessary that the Legislature reenact the
income tax law to spscifically extend its provisions to ie-
gquire the inclusion of such income, and (&) il such legis-
lative action is not required, when will the provisions of
the Missouri income tox law become eficctliveTr

This precise qusstion wag Glscussed at length 1n a case
erising in Ligzouri. It 1ls found as Buder v. flirst Wational
Bank ol &t. Louis, 16 #. {(2d) 990. 0d4dly enough, a somewhat
similar situstion to that now under consideration had re-
sulted in iissourl by reason of the action of the Legislature
in electingz to assess ain od velorem tax on the shares of na-
tional banking agsoclations. Prior to the sct of the Congress
orf March 4, 1923, which pexmitted either the tuzeation of in~
come recelved ag dividends on shares of uational banklng us-
soclations or uu ad valorem tax upon the zhares tlemngelves,
the only permissible mebhod which stutes might eumploy was the
letter,  Thigs, Missourl had done, and had also in forece an
income tax law which did not specifically exempt dividends
received on shares in such banking associations, although
taxation of such dividends was not pormissible., .fter the
pasg:age ol tie d¢b of lMareh 4, 1923, 1t was contended that
the gcope of the Jissouri income tax acet had thereby been ex-
tended to require the inelusion of such dividend income, and
gince the ad vulorecim tax on the shares wads also gtill in ef-
tect, iissourl had thereby atteupted to impose two of the
permissible forms of taxation.

In Buder v. Flrgt National Bank, 8 ¥, (2d) &83, this con-
tention of the banlc hed boen sustuined. 0On appeal to the Cir-
cuit Court of Sth Cireuit, reported 16 &, (2d) 990,
the action or rict Court was reversed and the rule de-
clared with re thie necessity ol recnactnmient of state

W

& i
gtatutes and Lie bise whon guch stabubes bescome ci'fective:

"The juegtion, then, Ls whether, when Con-
gress by the act of Marech 4, 1925, permltted
gither form of tuoxution, but not both, the
geope of tie Incowe Tux Law ol Migsourl was
tizereby enlarged to include divlidends upon
shares ol stock in notionel benks, so thatb
that lew degtroyed section 18775 and itgelf,
The lower sourt wapg of the opinion that the




Mr., M, &, lorrigs =~ 7

act oi Congress had that eifect, citing

the cuses ol Lionberyer v. Rowse, 45 iio. 67,
and In re Rahrer, 140 U, 3., 545, 11 S. Ct.
865, 45 L, ud. 572. ,

"The first of these cases involved the ques~
tion as to whether an esrly lMissourli law
taxing national banks, which contalned pro-
visions subseyuently permitted by an act of
Congress, could become elfective unless re-
enacted. The Supreme Court of liissouri,

in disposing oi' the (uestion, says:

wiThere 1s no force in the suggestion thut,
because the gtate tax law was passed prior
to the provisions inserted in the congres-
slonal aect, therefore it canuot be made to
apply, but that a subsequent act must be
enacted by the Leglislature with direct
reference to the law of Congress. If the
law on our statute books attains the ends
contemplated by the congressional enactment,
and is not a violation or infringement
thereoi, it is of 1little moment at what par-
ticular day it was passed.!

"The decisgion in the case was later affirmed

by the Supreme Court (9 Wall., 468, 19 L. id.

721), but no reference was made to this ques-
tion." .

The sourt then discusses the case of In re Rahrer, 140
U, 3. 545, in which a similur conclusion was reuched, and
tiieresarter the following appears:

"These cuses indicate that the courts, in
holding that state statutes include subjects
not before included because of some congres—
sional restriction or lack of permission,
have done so for the purpose ol carrying out,
and not defeatins, thelr lntent and purpoge,
and to make them more, ingtead of less, ef-
fective. The correct rule, we think, 1s
that, where a state enucts a “law, general in
its terns and intonded Lo operate uponm all
subjects within 1ts purview, bubt not fully
effective because of gowe congressional in-
hibition or lack of permission, it becomes
Tully efiective, without re-ensctment, when
thet inhibition is go removed or permission
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so given by Congregs that it can become
couwpletely operative without destroying
oc lmpairing Its eifectivensess or deleat-
Tng the intent of the Legislabure willch
enacted IT, * ¥ *% (Zmphasis ours.)

Applying the rule announced above, although not sﬁrictly
necessury to the determination of the quesgtion there involved,
the court further gaid:

"If, on March 4, 1925, Congress had with-
drawn permisgion for an ad valorem tax

on shares of nationsl bunks, and had per-
mitted an- income tax on dividends, the
Ircowe Tex Law of Missouri would, by vir-
tus or the rule referred to, have been
expuanded to include those dividends, with-
out re-enactment., Ii Conuress had Dsr-
mitted both an ad vulorem Lax on shares
and an income tax on dividends, both laws
would, Lo doubt, iave Deeu held to be ei-
fective., Thut would be because Of the
obvious intention of the state to tax
shares ag provided in section 12775, and
also to tax all incowe wihiech it could law~
fully und effectively reach, * * *»
(tmphasis ours,)

Applying this to the matter under conslderation, we reach
the conclusion that upon the operative date of House Bill Ho,
888 of the 63rd General Assembly, the Missourl income tax act
forthwith became effective to include within its scope divi-
dends thereafter received on shares in national banking as-
sociations,: e, therefore, believe that all of such dividends
received subseguent to July 1, 1946, should be lncluded in the
return of Missouri incoms taxpayers for the calendar year 1946,

 CONCLUSION

In the premiges, we are of the opinion that for the cal-
¢ndar year 1947, and thereafter, dividends regeived on shares
of national banking aussociations must be lncluded in the gross
income oif individual taxpayers, and tihwat without regard to
vhether such shares are in national banking associations lo-
cated in Missouri or outside this state.
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We are further of the opinion that such dividends so
received during the calendar year 1946, subseguent to July 1,

1946, must be included in the gross income of individual tax-
payers for the calendar year 1946.

Respecetiully submitted,

WILL ¥ BukiRY, Jr.
hgslistant attorney General

- APPROV&D:

J. B TAYLOR
Attorney General
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