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HECORDEH OF DEEDS: 
CONSTITUTION: 

,, L. 
Compensation of inuwnbent recorders 
counties of the second class not to 
increased as provided in House Bill 
897 during present term of office. 
reappoint deputies. 

in 
be 
No. 
Should 

J ,lly ll lCMG "- ........,_ .. , ..... - FILE 0 

Uonol~ablo John 1.
1J, I:i tchcll 

Assistant P:eosccntln[~ 1\tto:r·noy 
;:luchans.n Cm:::O.ty 
()'b ~ tTOBOlJ11, I.7.:tt1SCH~l"li 

Dear Si.l': 

b2 

1No hcrc1;y o.cJcnowlcd·_:c t•cc.clpt o:l' :,couP l'ccr-wnt foT' c.ll 
opinion, V~lc~ ~euJn aD rollOVS! 

11 I ohov.lc1 li)::c: ·/onr of:.':Lci8.l opinion no 
to 1'fi·•o·(;11C1' rJ'P ·:10t bO'('-':;-lilY,l1'" -J.'ll \1' 1 

" ~- -- -~ . ....... - , "' LJ .J....L .... .._· __ ] f_ 1..·~ ........ J ..L. , 

lf)~~f~ 
1 

tl~c.l :ct1C·:)l1 l!3Jll ~-,]:' clc·CCI:..' ~JJ -~-\·LlC~~-1Ct1.10.j_1 

Col.:n~G~7 s}w.ll bo :;cd.(t tJ~ acGol'dtuwo rrltll 
tho pr·ovisionn o:C L{o~.t.so :·.:ill Ho. 0/J? n:e 
whothn:r be :::J!u: .. lJ bo :uo:ld nc coJ:<1L>..:; t;o 
+-1_,_,_.'-' J,_.···'j_,f,J~-,~j_c_' Jo·.'-~fJ~ ,.~-~·-· ,-1

('•·• l~A'""'/ ···> (· ~=~-~ u '\,) -- \/ _...:; ~ .. ..J.j. •.) .,.Jt,...... t.J _,;(__) , _\ • ]_;. ;,._\J. 

lD0~J, vrl~-.:lcl~ is tl1c) J)l'E-~):!cl.1t gt~:~tlltio OJ1 

thut subject. 

tr I S3.1ott..l(t a].BJJ u:r;IJJ?oclat(; ~!/C)t'tl~ r:.(l.·Fin :tr1~~·; 
ns whot}lc;r, in ~,rot'.r C)i'.~'lclc,l o:r.1lnlo:<1, 
it lJJ noce~lart:ey fol' the l~occl'c~ol' :):C 
deodo n:nd the county couJ...,t, pt:.t•mu1:nt to 
<Joc'-ion ~s ')_~. "·"i-1at -,_-,ill to re ,.,,y .. o·~~~J.. 'J ,lJ _ ~- ~"- \.r __ ._ L' ' . --·.L·:)• .1..Lu 

deputies fc)l~ thnt o.fi:'ic0. /~t. the vrosent 
tb1o tho dormt los ~~~nv-; ·!.loon up.·o il'"l tod and 
e .. Y·o cJ.nocifloc.l un(1.e:r• t;}w pl'(}vlu ionD o:i.' 
p ] ,. 11 n c·) n " c. ' 1 rvz.',:, II ..:JCC • -~>'.J;O ,_ , ·-• ,_). ::0. .:.. ::;v ~j • 

wo' shall dlscu~w tho pJ"~OblG.\W Pl'E3S011G0C1 if; tTw O).'ClOT' 
t~mt thG~f nppeaP. 

'lry~u:d; part o~:' J.:~our:.c :::ill Ffo. ~Y 17 !1 vr:l.tJ:l \'r>.ic:l'. ·;:rot1.:e :~l~est 
quootlon ls cor:.c0l"noc1, lD ~30•1tlon 1 1 and lt 1YL'ov:ldca: 



Hon. John ·w. 1Iitchell 

"Section 1. The recorder of deeds, in 
counties of 'bhe oecond class, shall keep 
n full, tr1.1.e o.:ncl faithful ac c.o-c .. nt o.L' all 
foes of ovet•y kind .roceivod, s..nC nhull 
nake a 1•epo:P'c thex•eoi .... eveJ.•y yeo.l" to the 
com1t:y- court. :::-e shall l'otain, as corapon­
sation f011 his services as cotu1ty reco:Pder, 
out of the feos received by 1111'1, s. nm.:t not 
ln exce:::.:s of ., 4:JOO,.QO fol' eacl1 ycal" of llis 
official tel'iil, and all fees rccoivoc1.. l::N· 
llim ove1., and above t'LJ.o smn of (Aooo.oa·· for 
each yea1., of his oi'ficlal 'cel""-i1, shall be 
paid 1Jy h:Lu into tL.e county troasul"Y, to 
.L""Cl ,..--.1 a tJ""' .,...+- 0 f J_'h ·~ J• .. Ll"TY f'w:· "Jr"l. 0 -t ·'-:·10 ..... J., c<..<...... _ u ___ -v .,.L _ .~ _ LJ_ 

county. 1 

Accordin:_, to tb.J..s, H l ... ecoPcltn, oi' doods, :Ln co1mtics of 
the second claso, could l'ece i. ve cOl'.lpcnsntion up to ,,A,OOO.OO 
per yea:i." • ~lOWOVOr 1 b~T Vil•tue Of i;)GC 'Gi011 13<1(~7 J Jl., f} • liO;, 
1939, the Pocol~C:Lel:' of o .. oeds in paid ::.3soo.oo po:e yoal""'• At 
the time the illCW:1be.nt reoo1•U.e1' of C.eods' t01,m eLi.' office 
staPtod, his salary was deteruined as bcinc ~5500.00 per year 
under this lnst section. Tl1o quo;::;tion to ;Jc dotonnined l!J 
whether the ii)cnL;lbent :r:oool'der of clee:d:J la to l'acolvc :'.tooo.oo 
pm: year- undeP hmwe Dill Ho. SQ'I', o1• (;::ssoo.oo pol' yca:l.• 1.mdo1, 
Section 13487, r:. s. ~Ioo 1939, uf'tel"' .July 1, l94G. 

11J:.te Constitution of yrisso1U"i, 1045,, Art :lela ? , Doction 
13, provides: 

11 'f'h~ compon~~~~ion of_ state, c?m1~y and 
JJl'L1J:1lCipal OJ. :.:'lCO:t:'S Si'iall not 00 ln-. 
Cl..,eased dm•lng t:ilG tol'U o:f off"lce; T101' 
sJ.1all the tol";l1 of any offlceP bo ox­
tenclod." 

This section is patt1o1•nod af'tor I\.l"tlclc ~:IV, ;3oction D 
of the Constitution of Lissouri, 1875. 

In tlH:I case of Stn.to ox rel. Ho..rvoy yn. Sheehan, 190 
s. ',:·;. 864, ~3G9 IIo. 421, w?1eroin tho Let;lslo.bn~c enacted a 
law l""Oql:dr:tn,c: tho cil'cult atto1•noy oi' the City of St. Louis 
to attend coroners• inquests in cases of death cauoed by 
violence, whlch might vesu .. l t in chaPt;os of felony, an act 



Han. John w. Mitchell -3-

he was not pl"e..,•lously Pequi:t'oC:i. t;() do, and for m~ch nttend-
al1ce >.-·~.--.,.~ Cl''"C"···l·'-l· q-'--·i·r~.l,.,_,Q·"r ,..·llo··:'lo" l'''"'o··i·•o '1r.• .c'()', 8""1·1 l'··1-u._.......... ,.r J. Jl...i.. V (..;-...lJ -J ~· _J. ,I hJ. · '•·--~· · ... l..)t_;, ~.,..\ . ._/ J. _ .t C\.,J ~· J. 

qu ,,,..,.G· >-o '·tc: .,..,.,.•LL"i -,)'If t·;.,O -.-"lt·;r ·:·t -~'""' "li1ir·'>I>C1 !·l·,•1t s:t·r.ce- "t·,)·_·leJ vO lJ tJ- LJu ••• ). tl ... J. (.;- •J • .l. \1'--..t.Ll C•-C. _ _.._J ·, v ___ L. _J.J. _ 

ci1'cuit attoPnoy rms un of:L':tool' o.t; the ti,·Je oJ' t;:co passa:_·;e 
of the 1\.ot ~ be could :-1ot l.'Ocei "~lO tl:ilS arrror:nt n :ln:-:.0 tb.e 
Constitution ::n'ohi;Jlted an:'T inc::.•caso in t;h,J pu:r of' an of?iccr 
d4 u.ri11 1._-; l1in tf:;l"~~;l of o:f.L)Icc, ~~~-1 l1tJ E)11roY~e;:.lO Co11~et ;):~:' }.',1issoLl:t?i, 
1. c. 429, held: 

11 > -::- .;:- '.io think this contention unsound 
because tho act in quontlon enjoins upon. 
~meh ofZiccl~s ns O.lJpel1n:nt nevr anu nci .... 
clit lonal \lnt io8 and }H'Ovideo :mePely a 
con1pens£'.tion therocJ'oP. ··:hllG. in SOlilO 

.:jurisdictions a canst 1 tut io:aal veovlslon 
s1.ich o.s ouPs has been held to l:n.hi.~J:i. t 
evon tilia, ln t}-:cic nnd ·mny ot1Jol, states 
tho contra:ey c'J.octPino :ulc :Jeen accopt;oc-;, 
and nctocl upcn. (Ourmh1f)1LU!l v. G·Lu,r-o:Jt 
Hivel' Hail:L•oucl CJo., lGC) Uc:J. 2?0; ;_;tnte 
e , .. ,,1 'T -. ',- l '"'Gl-, r.r, "· '" lG0 •' ''-'-" '-,. -,x · ~·,_ .L U • c • ,,J,_~-~ .- ' ;,1 I •. :cJ • • '" 1 J.) G <-'-liV ().o 

rel. v. Hanson 73 lfo. (:-JC); DtHto ox 1,el, 
v. Jfc'}ovnoy, 92 I'lio. 428; County v. Ji'eJ.;:;s, 
104 Gal. GO; ~tate ex rel. v. ~oard of 
'""'l"£11'·11""'l',....l1"'r>'.' 0 ~'· ···Tor1t 0r;O· c<+ate 0x VV..._ ~~ a..j}....J \,I L#~.._,, # • .J..__.. .! .. • ,. • t-..JU ' !..JV .• .A 

Pel. v. Carson, G Wash. 250; Love, 
Attorney-General v. Daohr, TrcaGuror~ 
4.7 Cal. 3G4; Pt:.!.l~ncll v. :1nnn, 105 :~y. 
87; Lowic v. State ex rol. 21 Ohio c.c. 
410.) ' 

1 ~ It ic our opinion that the act is valid 
ancl that; the uppolla.nt :i.s entitled to 
the :i:'ecs dm:1andcd anC. that "c~w :t~cnpondont 
was not justified in rofl..-.sin~; to at:Cl.LC 
ti.1o account a::Jd drar; a rmrj:oallt ti:-.orc:l'o)~ 
on t2:>.o city tl''easury. 11 · 

In this case tL.c lncrec>,r.Jo was nlloricd fl:Lx:c £1. nmv <lut;r 
had been b1posed. Cas os appl;ri:r);; tl1c Dxllo l'ttlo o.1,e Dcnneny 
v. Silvey, ~02 uo. CG5; Little Tiivor Drainaco ~istrict v. 
T t ()<' n ., fr) ~) r/lG "'f")f~ ' Ll "" " '.L Cl" .wassa er·, ,:..) ~, • . ,. 1.:.o. , 0.,-.o :,G • .-.;:;.10, a11o. cases CJ.wO 

therein. 



IIo:n. John "!., J.Titci:.ell 

Before the incurabent J:'ecorcler of deeds could be entitled 
to collect the ;:;Aooo.oo provided by House Bill No. 897, it 
would be nepeDsa:ey :for new duties to be placot1 U_iJO:tl t:~1o. t o:('fice, 
such ao would bl'in[; hiL1 wi"chin tho 1,ulc of tho coJ::eD just cited .. 
i.Ve Ul''O unable to C.iocovol' u:ny new duties that have IJoen a<Wecl 
undel1 Eot:..no ~3111 No. CJ07. , In- that event, A::t'ticle ? , ;Joct ion 13, 
Conatitutio:n of L1isaouri 194-5, supra, is controlling, and the 
incUllibe:;_1t recol."der o1 deeds :Muy only Z'oce:l ve :;~.3500. 00 pel' yoa1, 
as provided b~y Soct;ion 1348?, E. n. 1/Io. 1930, His succeosor in 
o:!:'fico would bo entitled to the la.'P(-!;01' a;.;Jol:m"C; au pl:'ovid.ec1 :t.n 
House :Gill Ho. f?G7. 

Tul,ning to youl.' second pl"oposltlon, 3oction ~:J of liouoc ~-~.ill 
No • 89? pl'OVidos t 

11Section 0. '_Che roco:rOC:LeT' oi' deeds~ in 
cotmtios ·of tho second. class, shall be 
entitled to appoint ouc:l1 deputies as tho 
~"ecoJ."dc:L~ of' dooci.a, vJi th tll~3 apo:t~ovo.l ~f 
l:ine county c,::Jurt, ma:r clcela i.10C0S Da:ry 1 o1~ 
the :L):t'mtlpt and 1n-•opel~ dJ.sc~1a:c>;:o of t:i:w 
duties of his office., Such O.Gj)Utic:..: shall 
possess the qualifications of clorkn of 
courts of l'ecord, m::td ;;:nay, ln t;.w rwuo of 
the i1, principal, pel'fo:L"m the duties oi' tho 
recorder of deeds, but all rocoraors of 
doedo and thei:r· sureties shall be 1'osponsi­
blo for the official conduc:t of thoil" 
deputies. 'fho depv.tlos, appointed as h011 0-
in p1'ov·ided, shoJ.l reco:lve such so.lm~ian as 
may bo f:Lxod bx tho 1~oco:cdel' of cloods, w.L th 
the approval o:L tho count:y- cour·t, a::1d sho.ll 
be paid out of tho county treasury in. twelve 
equal ?ilOnthly inst;alLnonts • ;.L

1h0 appoint~nent 
of every deputy ollali. be in n:ei t ll1~;, en­
dol'sod with a:n oath of o:C:Cico, zin:Lla:t, -Go 
tb.at tulcen b:: tllo rocordel' and nulJr:Jc1':tboc1 
to by tho ll\':.!pU.ty appointed, o.ncl i'llod by tho 
l'ecordm? of deeds ·with tho cotmty coul"t ." 

This section is at considerable variance with Section 
134DO, n. ,'J. l.Io. 1039, W}lich provided: 



Han. John W. I!ri tchell -5-

111_1:'he collectQr of' 1•evonue, clerir: of tho 
circuit caurt, assessor, ~oco~de~ of · 
deeds, county treasurer, and any other 
county o:C:i:'icoJ.", ohall oaeh be cnt:!.. tloc1 
to Si.lCh a :ntl':n~0:~r of c)_e:·mt:Lcs and assist­
ants, to be appointed by said county 
officc1•, c2.S tho count;-:;r couPt FW.y c1.con 
necensary i'o.P tho promp>c cn1d propel• 
dlsc}ltu~so of ·chc dn'cies of ·their va1~ious 
off'icos, and suc~1 c1eputies and ar.sistants 
s'lall be eli vid.ed into clnssos as follovm, 
and ho 1Jaic1 :L:n the sm,>e ro.al1nol' au the 
o:Lflco1'S; tJlus8 A1 asn:lstantu ol' cl.o.pr~­
tlen; class ~. assistants or deputies; 
class c, offlce cle:t."1cs ancl coovinto, 
ca:-::u.:;s A uso is tants or deou.tios" s1w.ll bo 
paic"i. sixteen lmnch•Gcl tmc:·· oi.)1ty ctolla1 ... s 
pe~c ycal'. Olns;:; -~>, ass J.::-; tantn or c~c~rd; io's 
slw.ll he paJ.d fifteen hundred dollars pOl'"' 
:y-ear. Glass u r:)f':t'ice cle:rlw nihL cop;rlsts 
shall iJe paid tY-Tel ve hund:eod. dollD.l"fl per 
"\r"c'l' II J 'C•\.A. • 

In Section 3 of House Dill lJo. 8U'/ 1 the recor·del"' shall 
appoint as m.ariy depu.tie-s as ho decr.-w :ncces ::lD.l'Y 1 whilo under 
Section 13489, r:. :3. :·~o. 1D3D, thoro were to be as many 
deputies as the cou.nty c01u•t c.leened neccssax·y. rJ'ho:r.·c were 
no qualifications to be met unde:t• ,Section l3r1C39, while under 
House Dill :.ro. f','J7, t~1o c'!.ept1ties nv.st posseos ·cho qvalifl­
cations of clerks of courts of reco~d. An oath of office is 
required under Eo1_:~_se Dill ~~-:fo. 097, \'JheN:;as none was r-equii•ed 
under Section 13439. ?his voulJ load to ~,o conclusion that, 
sin co 'chc Jim"I la\'J docs rcquil'O ::~o~.'o than tho old, tllo l'ecorclc.r 
of cleo(t• "'llo'·] C l'O"D'')Q}l'lJ_ (ionnt'i 0" fo1• t]1n't; of+'!i "0 \.;;> "'--- Ll. - ' '"~ L . - u -- .lJ ... - ... _c., .L _I; • 

It is, ther-efore, tho opinion o :f t!ds Cep:U'tnon t tho. t 
tho incum.bont PocoT'clo~e of cleods ll1 cov.ntios o:C tl:w aecond 
class may not receive an increase in co~wensatlon aa pro­
vided. by Section 1 of Fouse Dill iTo,; G9"7 ~du.rin[.; this tel'•:m 



:uo:.1. Juhn 'S. Fitchell -G-

of office due to the ~astriction of Article ?, Section 13, 
Constitution of ~.'tlS30'1JJ:>i lD43; o.nu. :~10, ·c}J.Gl'ofo:L'e, l.s lini ted. 
to reccivln:.::; (:3500.00 per yoar un pl,.ovlded by :Jootlon 13489, 
J~. ~1 ., 1 To • 1 ~'~) 9 • 

It is our .fu1•ther opln:to:n t}1a t the recDrctcl, en_' doc do in 
such co·,mtlcs should, unclel.., Section o of L'ouse !Jill No. 8\J?, 
reappoint deputies fo~ that office. 

?e6poctfully suocitted, 

J'. ·c11.r~rnr Ai·~:cnn::.;or: • 
Assistant Attorney General 

APPROVED: 

tT. 1~~. 'I'A:tLU'{ --·----~--~--

11/Gtol'noy G0ncro.l 

JLIA:L11 

,( 


