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JAILS: 5 ‘fBuilding Jaill and construc ing vaults are

'~ CONTRACTS: - separate projects, to be pald for out of -

COUNTY COURTs separate funds, and contracts for each
project must be let to lowest bldder.

g FILED

June 26, 1846

tionorable Hdwln W, 11ills ' )7
Prosecuting Attorney //
DGe Clalr County
Osceola, liissourl

Dear Sir.

We acknowledgze recelpt of your: lettor requcstﬁn an

Al ]

official oplnion, and roadlq as follows:

"Oour circult court, uader thic authority of
Sec, 11041,,bein satisfied that a necessity
then exlstel for Lne assessment, levy and
collectlon of taxes for the orectLon of a
jall commanuec Lne county court of 3t. Clair
County to have tho neccessary assessment, levy
and collection of taxes Inr the purponse of
erecting a jall, made,

"This was done and a substantial fund has
thus been created. The clrcult court in its
order exprossly directed that no nortlon
whatever of this jall fund should be diverted
or used Tor any other purpose,

"in the lisht of this proliibltion, 1% seens
clear that none of the existing Jail fund
can ve used Lor mmch=needed record vaulis
and other deslirable lumprovemeonts wiirlch the
court would lilke to have installed,

"This county owns an antlquated and Inadequate
jail = Dbuillt 1in 1867. It has no detention
room for juvenilecs as has lon;; been reguired
by statute; neither does Lt have a cell where
a woman prisoner can he lncarcerated,

"The"present jall locatlon, whiile owaed by tho
counsy, is so unuesy;qolo and tho local senti-
ment ajainst uwglng the site for a new jall,
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that the county c¢ourt favors bullding the
proposed Jjalil which will include living
quarters for the sheriff and his family,
atorage room for his car, etc., as an
addition to the present court house on the
courthouse square, in Osceola, the county
seat,

"The question 18 « and the court will sreat-
1y appreciate your oplnion on it =

"Can the county court, while erecting the jall
as an additlon to the present court house, also,
at the same time and under the same contract,
safely erect and complete, out of funds other
than the special jail' fund, vauvlts for the
storage of public records, sultable rooms for
the same and other relatecd improvements?

"The county court feels that it will be de=-
sirable, from the standpointa of economy and
the securing of a unlform, satisfactory and
presentable bulldlng, that all the proposed
work be advertlsed, let, superintended, erected
and completed under one contract by the same
bonded contractor, the cost of the jall to be
pald out of the special jall fund and the cost
of the record vaults and other related improve-
ments to be pald out of the eneral revenue or
other fund.

"Is there any lezal objectlion to this arran;e-
ment?

"I will greatly appreciate the oplnion of your
office on this proposition.™

A careful study of the facts in your request indicates that
there are two distinet and separate construction projects to be
completed, One 1ls the erection of a county jall, and the other
1s the bullding and insitallation of vaults and sultable rooms
which will be used for the storage of public records,

Under the authority of Sectilon llOﬂl Re 8. Mo, 1039, the
Clrcuit Court of St. Clair County ordered the county court of
that county to have an assessment, levy and collectlon of taxes
made; and, in compliance with such order, a particular fund was
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created for the sole purpose ol erectiing a jail.'

\ Since, under the order of the court, none of the jail fund
can be used for any other purpose, the necessary expense to be
incurred in installin: vaults and suitable rooms for the storage

of public records must be pald from anothor separate fund.

The questlion is asked: Can bobh constructlon projects be
coupleted under one and the same contract?

Article 4, Cbapter 100, R. S. Ho. 1009, pertains to the
ercction and maintenance of county bulldings. Sectlon 13702 of
this article provides:

"There shall be corected and maintained in
each county, at the established seat of
Justice thereof, a bood and sufficient
court house and jail,"”

Sectlon 13715 provides:

"vhenever the county court of any county
shall think it expedient to erect any of

the buildings arforesaid, the bullding of
which shall not be otherwise provlded for,

and there shall be sufficient funds in tae
county treasury for that purpose, not other-
wise appropriated, or the clrcumsbances of
the county will otherwlse permit, they shall
make an order for the bulldin; thereof, stat-
Ing in such order the amount to be approprl-
ated for that purpose, and shall appoint some
suitable person to superintend the erection
of such bulldings, who shall take an oath

or affirmetion faithfully and lmpartlally to
discharge the dutles enjoined on him by this
article,"

Sectlon 13723 providess

"vhen the ground for erecting any public

building shall be deslgnated, as aforesald,
the superintendent shall prepare and submlt
to the county court a plan of the building
to be erected, the dilmensions thereof, and
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the materials of which it is to he 001poscd
with an estimate of the probable cost GhGPGOn "

Section 15724 in part provides:

"yhen any plan siall be approved by the county
court, the superintendent shall lmwmedlately
advertise for bids for the erectlon and construc-
tlon of same, stating 1lan such advertisement a
description of such building or bulldings, and
shall contract wilith the person or firm who will
agree to do the work and furnish the necessary
material on the lowest and best termns not exceod-
ing the amount appropriated or set apart for such
bullding or bulldings: & % 4 48 % 2 % % 2 2 g ol

The sections just quoted only pertain to the erectlon of
public buildings, Regarding plans for erecting a jall, which is
a public bullding, Sectlon 13724, supra, would have to be com=
plied with. The superintendent must advertise for blds for the
erection and construction of such a building, and rust contract
with the person or firm who agrees to do the work on the lowest
and best terms not exceeding the amount approprialted for the
bullding.

Section 13730, R. 5. llo. 1939, empowers the county court
to make repalrs and luaprovementsa on publie bulldlngs, which would
inelude the installation and constructicn of vaults and sultable
rooms for storage space, This section reads:

"The couvnty court of each county shall have
powey, f{rom time to time, to alter, repalr
or bulld any county bulldlngs, which have
been or may hereafter be erected, as circum=-
stances may requlre, and the funds of the
county may admit; and they shall, moreover,
take such neasures as shall be neoeusary to
preserve all bulldings and property of their
county from waste or damage."

In the case of State ex rel. Carter v. Jolllanper, 117 5. W,
1132, 219 llo. 204, a sult was brought by certaln taxpayers of
Stoddard County to prohiblt the county court fram bullding a
vault and repa?riﬁ' the court house, In ruling that the couaty
court could make such Improvements and rcpairs the court sald
at S W. 1. co 1137:



Ilon, Rdwin W. Mills D

R 2 % % Sectlon G736, Rev. St. 1899 (Ann,
St. 1906, p. 5322), reads as followss 'The
county court of each county shall have the
power from time to time to alter, repalr or
bulld any county buildings, waich have been
or may herearter he erected, as circumstances
nay reoquire, and the funds of the county may
admit; and they shall moreover take such
measures as shall be necessary to preserve

- all buildings and property of thelr county
from waste or damage.' Clearly thal sectlon
of the statute gives the county court of
Stoddard county jurisdiction over the sub-
ject-matters complained of in the petition:
and the pleadings, evidence, and report of
the referee filed herein disclose the fact
that the county has sufficient money on hand
wlth which to pay for the proposed improve=
ments, That belns true, then the county
court of that county was acting within its
jurisdlsulon, and prohibltlon will not 1ie.
SO

Although Section 13730, supra, empowers the county court to
construet vaults and rooms for storazse space, we find no provision
in Article 4, of Chapter 100, requiring the county court to ad-
vertise for blds Lo mmlke such 1mprovements and lettlng the con-
tract to the lowest Didder, as is required iIn the case of erecting
a public buillding. IHowever, in Article 2, Chapter 73, R, S. lio,
1939, which perta.ns to the county budret 1aW, Section 10032 in
part providesz

"A11 contracts shall bhe executed in the name
of the couaty by the head of the department
or officer concerned, except contracts for
the purchase of supplies, materials, squip-
mens, or servlces other than personal made
by the officer in charge of purchasing in
any counbty having such officer. 1o contract
or order imposing any financial obllgation
on the county shall be binding on the county
unless it be in writing and uanless there is
8 balance otherwise unencumbered to the credit
of the appropriatlion to which the same is to
be charged and a cash balance otherwlse un=-
encumbered in the treasury to the credit of




Hon, Idwln W. Mills (e

he fund from whilch payment is to be nade,
aacir sufficient to meet the obligation
thereby lncurred and unless suech contract

or order bear the certification of th
accounting officer so stating: Prov;ded

that in case of any contract for public

works or bulldings to be pald for from hond
funds or from taxes levied for the purpose

1t shall be sufficient for the accounbing
officer to certify that such bonds or taxes
have been authorilzed by vote of the people
and that there lis a suificlent unencumbered
amount of such bonds yet to be sold or of |
such ftaxes levied and yet to be collected to
meet the obligation In case there is not a
sufficlent wencumbered cash balance iun the
treasury. All contracts and purchages shall
be let Go the lowest and best bidder after
due opportunity for corpetition, including
advertisling the proposed letting In a newse
paper in the county with a circulation ol atb-
least 500 copies per issue, if there be sueh,
except that sueh advertising shall not be
required in case of contracts or ‘purchases
involving en expenditure of less than (500,00,
in which case notlce shall be posited on the
bulletin board in the courthouse., i % & # % =V
(Bmphasis ours.)

This sectlon and Section 13730, supra, are not repusnant to
each other and relate to the same subject matbter. Therelore, they
are considered to be in pari mat@rla and snoula be construed
together. Soble v, Hermann, 9 5. X, (20) 59, 175 Va. 489,

In Layne Western Co. v. Uuchanan County, 35 Fed, (2d4) 243,
the County of Buchanan was sued on a contract entered into with
the defendant through the County Planning and lecreation Commnlse
slon., The o1aintilf had been slven the contract to drill two
wells without there havlag been any advertisement for bidders,
The County Planning and Tlecreatlon Act empowered the Cowmisslon
to construct end maintaln ~mprovemenus peftainin to the develop-
ment of recreational projects, but nothing in the act required
advertising for bids when any constructlon work was to be done,
A judgment adverse to the plalntirf wag rendered, because that
portion of the county bud"et law portaining to the executlion of
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contracts and gpecifilcally relating Lo lebtting coutracts to the
lowest and best vidder was not complied with, Ln the opinion.
of the court, 1t was sald at L. c. 346 that:

w o e i The Budizet Act elearly annlier to
the county court, and it follows that it
applies also to all age JOLGS of the ooUﬂt
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And at 1, c. 347 appears the followin;:

"Iinally, the appellant contonds that the
Comnission Act 1s a speocial act, and there=-
fore must take prefecrence over the Budset

Act, vhich 1s general. If there wore any
TGPU’QQQCJ between the two ucts the con=-
tention misht have merlt., ‘1he uonmis vlon

Act, uowever nowvhere says that competltive
bilddling may be dispensed with in contracts
made by the commission, 7The rule ls appli-
cable, therefore, that where statubes are

in pari weterla they are to be construed as
one svaten and governed by one splrit and
policy. iloore ve Ce & O. dye Jo., 201 U. S,
205, 214, 54 3, Ct. 402, 70" T, L. 7533 Yeranin
Ve Cilby of Coquillo 143 0r. 127, 21 P, (24)
1073, 10 , and Tragessor v. Cooper, 313 Pa.
10, 169 A. 376, 377, are cascs analojous to
Lha instant casc, In each of the cited cases
there exlsted a general statutory or charter
provision pregcrivling a method of lettlng
contracts by competitive bidding, The lmiedi-
ate provislon empowering; the sovernmental aen=
¢y o contract laciked these requlirenonta, It
wag held, FOWG”OL, that the ofiflcers who had
made the contracts In questlon bould act in
the premlses only so lon; as they kept within
the competitive bldding requirements expressed
in the general statute or the chariter bhecause
sueh requirement constituted an expression of
public policy which need not bhe repeabted in
the particular statute or charbter aml that it
could not e excluded unless an intent to ox-
clude clearly ajnpeared,

"It 1s clear in this cese that it was the 1ln-
tent of the Lepislature of lllssourl in enactlng

k‘—
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the County Budgzet Law and lacluvding therein
the reqalfeqpnt that 'all contracts' should
be let upon comuetltive hidding to declare a
public policy. That such =a poi;cy ig wise .18
evidenced by the unliversallty of such statutes
found in the laws of Congress and of all the
state Leglslatures, Al any rate, it is for
the Lbblslatures and not the courts to pass
upon thelr wisdonm." : :

Therefore, applying the rule lald dowa in this case, 1t
would not be proper to let a contract for the separate project
of constructing vaults and rooms Tor storaze wilthout first ad~-
vertlsing for blds and letting such contract after due oppor=
tunity for competitlve bilddiug to the lowest and bhest bidder,
Furthermore, it would be in violatlon of Lectlon 39 (4), Artlele
IfI, of the Comstitution of 1945, to pay a a claim under a con-
tract let for this particular constiruction project without having
compecltLve bidding on the job, as provlided by statute, 7This
sectlion provides as follows: :

"The general assembly shall not have power:

"{4) To pay or to authorize the paynent of
any clala against thwe state or any county
or ur nlclual corporatlion ol the state under
any azrecuent or contract made without ex-
press authority of law;"

CONCLULION

It is, therefore, the opinion of this department that for
the two separate construction projects, to wit: Bullding a Jail
and constructing vaults and rooms for storing publlic records,
there would have to he an advertisement for bids lncorporating
a descrlptlon of the two projects, so as to glve interested
persons or {irms an opportunity to bld competitlively on such
projects separately or on both. The contracts would have to
be let to the lowest bildder on each project, whilch would neces
sarily require separate contracts, 1 the lowest bldder on the
bullding of the Jail and constructing the vaults and storaje
roons were separate Indlviduals. If the lowest bidder on both
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projects was the same person, both projects could be completed
under one conbtracty but, slnce the money to pay for the com=
pletion of each project must come Irom separato funds, the cone-
tract should be divisible in form, keeplng separate the descrip-
tion of the work to be done relating to each project, and
separately indicating the amount of money to be expended on each
project, speclfying the fund from whilch the money is To come,.

Respectfully submitted,

RICHARD F. TIOMPSON
Assistant Abttorney General

APPROVED

T L. TAVIOR
Attorney General

REP LR




