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DRATINACE. DISTRICTS: In a county having township organlzation
the County is liable for assessed benefits
to roads In a drainage district which was
organized under the County Court Drain-
age law. '
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Mr. L. E. Merrill
Prosecuting Attorney
Chariton County
Keytesville, Mlssourl

Deaf Mr. Merrlll:

This will acknowledge recelpt of your 1etter'of Janu=-
ary 25, 1946, in which you request an oplnlon of this depart-
ment, as follows:s ,

"Phe County Court of Chariton County, Missouri,
desires your opinion on the following:

In a County having Townshlp organization, 1s
the County or Township liable for assessed
benefits to roads in a dralnage district or-
ganized by the County Court?"

In Bates County Drainage District No. 1 vs. Bates County

l(1916) 269 Mo. 78, the Supreme Court of Missourli held that the

assessment of benefits accrulng to publie roads and highways
situated in Bates County, which, at that time, was under town-
ship organization, were to be made against the County of Bates
since the drainage dlistrict had been organized under tihe county
court drainage law. The question was not raised in that case
as to whether it was the county or the township whilch was
liable for sald assessed benefits.

In Harrlson and Mercer County Drainage District vs. Trail
Creek Townshlp (1927), 297 S, W, (1) 317 Mo. 933, the Supreme
Court of Missourl held that the assessment of benefits to .
public roads and highways ln Harrlison County, Missouri, should
be made against the township within which the roads benefited
were situated, where the drainege dlstrict was organlzed under
the Clrecult Court Drainage laws. In discussing the precise
polnt presented by your letter of January 25, 1946, the Suprems
Court of Missouri said: (l.c. 944 and 945) )

"In Drainege District v. Bates County, 269
Mo. 78, the proceedlings leadlng to the incor-
poratlion of the plaintiff drainage district,
and the assesament of beneflts accruing to
the private lands and public roads and high-
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ways situate therein, were had In the County
Court of Bates County, under and by virtue

of what is commonly called the County Court
Drainage Law, (Art. 4, Chap. 41, R. 3. 1909,
and amendments thereto.) Section 5591, Re-
vised Statutes 1909, which was then a part
of the so-called County Court Drainage Law,
provided: tWhen any ditech established under
the provisions of thils article (l.e., Art. 4,
chap. 41 R. S. 1909) drains, either in whole
or in part, or benefits any publlc or cor-
porate road or rallroad, the viewers shall
apportion to the county, if a county or state
or free turnplke road, or LI & corporate road
or rallroad, to the company owning, operating
or controlling the same, the same proportion
of the cost of location and construction of
the improvement Iin proportion to the bLene-
11ts received as to mrivate individuals,!
(Italies ours.) Construing therefore, the
precise statute involved in the Bates Coun-
ty case, this division of thils court there-
in ruled, 1n substance and effect, that the
so-~called County Court Dralnage Law therein
Involved did not provide that public roads
and highways shall be assessed for benefits.
acceruing thereto by reason of the drainage
improvements and reclamation plan, but, on
the other hand, specifieally provided that
the beneflts accruing to the publiec roads
and highways shall be apportioned to the
county in which such public roads are
situateyx ¥ #" : ;
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"% % #But it 1s clearly apparent, from the
above language used by Judge Graves, the
author of the opinion in the Bates County
case, that the remedy by aetion, and a
general judgment therein, was properly a-
gainst Bates County because the statute
under constructlon in that case, by its
precise terms, laid the llabllity and ob=-
ligatlion for the payment of benefits ac~ .
crulng to the publlic roads and highways
upon the county itself, and upon no other
politiecal or governmental subdivision of

- the State."
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The court said further at l.c. 949:

"But it ie said by defendant organized townshilp
herein that Bates County had adopted, and was
under, township organization at the time of our
ruling and decislon in the Bates County case,
supra, and that we ruled therein that Bates
County, as the unit of government, was liable
for the benefits accruing to the public roads
and highways situate within that county. But,
as we have pointed out herein, the drainage
district proceedings in the Bates County case
were had under and by virtue of the County
Court Drainage Law, and not under the Clrcult
Court Law, and the County Court Lew, by lts
terms, did not provide for the assessment of
benefilts directly against the public roads and
highways, but specifieally provided that the
sccrulng benefits shall be apporticned to the
county. Hence, even though Pates County had
adopted township organizatlon, the county it-
self was held liable for the payment of bene~
fits acecrulng to the punlic roads and high-
waye thereln because the dralnage act therein
involved and under construoctlon specifically
directed and provided that the benefits are

to be apportioned to (and paid by) the County,
and to no other unit of government or political
subdivislon of the State. 7The distinction be-
tween the Bates County case and the Instant
case, we believe, 1s readily spparent.,"

fection 5591, R. S. 1909, which was the Dasis of the court's
decision in the Bates County case, and which is also referred
to 1n Harrison and dMercer County Dralnaie Distriet v. Trail
Creek Township, 8till remains, wlthout change, a part of the
County Court Drainage laws. It 1s now designated fection 12430,
Re S. Mo, 1939 Mo Homvo, P 699.

We are of the opinion thet Bates County Draeinage District
Number 1, v. Bates County, supra, and Harrison and Mercer County

Dralnage District v. Trail Creek Township, supra, effectlvely
ruled the Instant question.

CONCLUSION.

It 1s, therefore, the opinion of this department that, in
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a county having a townshlp organization, the county and not
the townshlp is liable for assessed benefita to roads and

highways located in a drainage district which was organlzed
by the County Court under the County Court Dralnage Law. :

Respectfully submitted,
SMITH N. CROWE, JR.
: Assistent Attorney General
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APPROVED:

J. E. TAYIOR
Attorney General




